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Immigrants' are less likely than American citizens to be convicted of
crimes committed in the United States.2 Nevertheless, the total immigrant
population, including both those with documented and undocumented sta-
tus,3 is now so large that the number of immigrants in American prisons and
jails is very significant. At the same time, many state prisons and local jail
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1. In this paper, I use the term "immigrants" to include both legal and undocumented non-citizens
unless the context requires distinguishing between these two categories. The Immigration and
Nationality Act uses the term "alien" to refer to all non-citizens, but in deference to sensibilities about
that off-putting term, I follow Professor Stephen Legomsky in minimizing the use of it. STEPHEN H.
LEGOMSKY & CRISTINA M. RoDRIGUEZ, IMMIGRATION AND REFUGEE LAw AND POLICY I (5th ed. 2009).
2. E.g., ACLU Immigrant Rights Project, IssuE BRIEF: CRIMINALIZING UNDOCUMENTI) IMMI-
GRANTS 4 (February 2010), available at https://www.aclu.org/files/assets/FINAL-criminalizing-
undocumented immigrants-issue briefPUBLICVERSION.pdf.
3. Asof February, 2011, the total foreign-born population in the United States on January 1,2010
was estimated to be 31,950,000, including approximately 10,795,000 unauthorized foreign-born
residents. DHS OFFICE OF IMMIGRATION STATISTICs, ESTIMATES OF THE UNAUTHORIZED IMMIGRANT
PoPULATIoN RESIDING IN THE UNITED STATES: JANUARY 2010, at 3, tbl. 2 (2011). An estimated
13.3 million legal permanent residents lived in the U.S. on January 1, 2012. DHS OFFICE OF
IMMIGRATION STATISTICS, ESTIMAT17s OF THE LEGAL PERMANENT RESIDENT POPULATION IN 2012 (2013),
available at http://www.dhs.gov/sites/default/files/publications/ois lpr..pe-2012.pdf.
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systems have experienced overcrowding so severe that the United States.
Supreme Court, some lower federal courts, and many state courts have found
the resulting conditions of incarceration unconstitutional.4 These judges have
sought to remedy the overcrowding by ordering that prison populations be
reduced by thousands of inmates-approximately 40,000 in California alone.
As we shall see, California is not even close to meeting this target, and
presumably the same is true of other states under court order.
This response to prison over-crowding is not confined to judges. State
officials, responding to budgetary pressures and concerns about safety and
rehabilitation conditions in the prisons, have attempted to reduce their prison
populations administratively, principally through transfers to out-of-state
facilities, community diversion programs, and early release programs, usu-
ally involving expanded parole. Indeed, most early releases today are driven
less by court orders than by severe fiscal pressures on federal, state, and local
officials. 6
This Article proposes the early release and removal of many deportable
immigrant criminals.' The term early release here does not refer to programs
that divert convicted criminals to drug treatment and other community
services in lieu of incarceration.8 Nor am I referring to the parole of
4. Brown v. Plata, 131 S. Ct. 1910 (2011). See also, e.g., Tillery v. Owens, 907 F.2d 418, 421 (3d
Cir. 1990) (finding that the practice of "double-celling" violated the Eighth Amendment); Wellman v.
Faulkner, 715 F.2d 269 (7th Cir. 1983) (finding a prison "unconstitutionally overcrowded"). See
generally WAYNE N. WELSH, COUNTIES IN COURT JAIL OVERCROWDING AND COURT-ORDERED REFORM 4
(1995) (comprehensive study of prison condition litigation finding that "[i]n 1993, forty states had at
least one state prison under a court order or consent decree to limit population or improve general
conditions of confinement; eleven of these states were operating their entire judicial system under
judicial decree"). Litigation regarding abysmal prison conditions caused primarily by overcrowding
became so frequent that in 1996 Congress passed the Prison Litigation Reform Act ("PLIRA") in an
effort "to address the alarming explosion in the number of frivolous lawsuits filed by State and
Federal prisoners." 141 CONG. REC. S14, 413 (daily ed. Sept. 27, 1995) (statement of Sen. Dole,
introducing the PLRA in the Senate), cited in Susanna Y. Chung, Prison Overcrowding: Standards in
Determining Eighth Amendment Violations, 68 FORDHAM L. REv. 2351, 2365 (2000). Some jurisdic-
tions, such as New York City, have experienced a decline in their jail populations. See Sam Roberts,
As Crime Rate Drops, New York's Jail Population Falls to Lowest Level in 24 Years, N.Y. TIMES,
June 10, 2010, http://www.nytimes.com/2010/06/ll/nyregion/lljails.html (also noting that in many
other cities with decreasing crime rates, jail population has not declined).
5. Plata, 131 S. Ct. at 1923. See discussion infra notes 83-96 and accompanying text.
6. The volume of court-ordered early releases of criminals due to prison over-crowding has
declined since Congress enacted the PLRA, which restricts courts' power to issue such releases. See
supra note 3. For an analysis of the PLRA's effect on such releases, see Margo Schlanger, Civil Rights
Injunctions over Time: A Case Study of Jail and Prison Court Orders, 81 N.Y.U. L. REv. 550, 589
(2006).
7. In this article, I shall use the terms "deportation" and "removal" interchangeably.
8. On diversion programs, see, e.g., S. Christopher Baird & Dennis Wagner, Measuring Diver-
sion: The Florida Community Control Program, 36 CRIME & DELINQUENCY 112 (1990); Elizabeth
Piper Deschenes, Susan Turner & Joan Petersilia, A Dual Experiment in Intensive Community Su-
pervision: Minnesota's Prison Diversion and Enhanced Supervised Release Programs, 75 PRISON J.
330 (1995); Henry J. Steadman & Michelle Naples, Assessing the Effectiveness of Jail Diversion
Programs for Persons with Serious Mental Illness and Co-Occurring Substance Use Disorders,
23 BEHAv. Sc. LAW 163 (2005); see also NAT'L Ass'N OF PRETRIAL SERvs. AGENCIES, PRETRIAL
DIVERSION IN THE 21ST CENTURY: A NATIONAL SURVEY OF PRETRIAL DIVERSION PROGRAMS AND
PRACTICES (2009) (surveying pretrial diversion programs around the country). On drug courts, see,
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incarcerated criminals before they have completed their maximum sentences,
usually if they demonstrate good behavior, pose low recidivism risks, and
are thought likely to comply with parole conditions, where parole is per-
mitted. 9 Early release of immigrant criminals here refers to a quite different
practice: the deportation of sentenced prisoners before the time when they
might otherwise complete their sentences or qualify for good behavior
parole, solely because of illegal over-crowding.o
Early releases of any kind may serve important correctional and other
social goals, including lower incarceration costs, more manageable program-
ming within prisons, improving the living and working conditions of prison-
ers, guards and administrators, motivating and rewarding good behavior by
inmates and ameliorating some of the adverse effects of sentencing practices
that are widely, but not uncontroversially, considered too harsh."
Early releases in order to alleviate overcrowding, however, can also
threaten public safety, confidence, and tranquility. First, early releases
increase the already-significant risks that those who are freed will violate
e.g., Editorial, Stay out of jail clean, THE ECONOMIST, Jan. 26, 2011, at 38. These programs are
gaining bipartisan support. See, e.g., id.; Newt Gingrich & Pat Nolan, Op-Ed., Prison Reform: A
Smart Wayfor States to Save Money and Lives, WASH. POST, Jan. 7, 2011, http://www.washingtonpost
com/wp-dyn/content/article/2011/01/06/AR2011010604386.html. Some diversion and alternative-to-
incarceration programs deny eligibility to non-U.S. citizens. See Immigrants Behind Bars: How, Why,
and How Much?, NAT'L IMMIGRATION FORUM (March 2011), http://www.immigrationforum.org/images/
uploads/201 I/immigrantsjinlocal-jails.pdf; N.Y.C. Bar Ass'n, Immigration Detainers Need Not Bar
Access to Jail Diversion Programs (2009) (identifying obstacles to non-U.S.-citizen participation in
certain New York diversion programs and arguing for strategies to facilitate such participation).
9. Since the 1980s, the federal government and some states (not California or New York) have
eliminated or severely limited early release through parole. See ISAAC FULWOOD, U.S. DEP'T OF
JUSTICE, HISTORY OF THE FEDERAL PAROLE SYSTEM (2003), available at http://www.justice.gov/uspc/
history.pdf; JEREMY TRAVIS & SARAH LAWRENCE, URBAN INST. JUSTICE POLICY CTR., BEYOND THE
PRISON GATES: THE STATE OF PAROLE IN AMERICA 1 (2002) (surveying state parole practices); Ilyana
Kuziemko, Going Off Parole: How the Elimination of Discretionary Prison Release Affects the Social
Cost of Crime 5-7 (Nat'l Bureau of Econ. Research, Working Paper No. 13380, 2007) (discussing the
history of state parole practices).
10. ICE's Rapid REPAT program, discussed in further detail infra Appendix 3, allows for certain
incarcerated immigrants to be released from state prisons before they have completed their sentences
or qualified for good-behavior parole. However, Rapid REPAT is limited to immigrants convicted of
non-violent crimes, and states must enact legislation meeting enumerated conditions in order to join
the program.
I1. See, e.g., Jeffrey Fagan & Tracey L. Meares, Punishment, Deterrence and Social Control: The
Paradox of Punishment in Minority Communities, 6 OHIO ST. J. CRIM. LAW 173 (2008) (arguing that
increasingly harsh punishment (1) erodes families and the economic well-being of already poor
communities, thereby weakening informal social controls that reduce crime, and (2) diminishes
respect for the legitimacy of punishment, further causing a counter-deterrent effect); VALERIE
WRIGHT, SENTENCING PROJECT, DETERRENCE IN CRIMINAL JUSTICE, EVALUATING CERTAINTY VS. SEVER-
ITY OF PUNISHMENT 6-7 (2010) (summarizing studies showing that offenders who serve longer
sentences have slightly higher recidivism rates, and arguing that lower-risk offenders are most
negatively affected by longer sentences, because longer prison terms cause the offenders to lose
community ties and become further removed from legitimate opportunities in society). For a specific
example, see U.S. v. Polouizzi, 760 F. Supp. 2d 284 (E.D.N.Y. Jan. 14, 2011) (rejecting imprisonment
under the Sentencing Guidelines for receipt and possession of child pornography as "grossly
excessive").
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parole conditions and commit additional crimes,i 2 sometimes very serious
crimes.' 3 Second, they stoke the community's fear of crime and threaten its
sense of public order; these effects, although important in themselves, can
also have serious political repercussions.14 Third, early releases may weaken
the deterrent and retributive effects of the criminal sanctions already on the
books and according to which the released prisoners were convicted and
sentenced.' 5 For these reasons, minimizing the necessity for early releases
that are designed purely to alleviate overcrowding, rather than to serve the
12. The most recent federally-funded data indicate that recidivism rates in the United States are
quite high. See U.S. DEir. OF JUSTICE, BUREAU OF JUSTICEi STATISTICS, REENTRY TRENDS IN THE U.S.,
available at http://bjs.ojp.usdoj.gov/content/reentry/recidivism.cfm (last updated January 22, 2014)
(a 15-state study found that 67.5 percent of prisoners released in 1994 in the states surveyed in the
study were rearrested, and 46.9 percent of prisoners released were reconvicted within 3 years). A
1995 study found that among federal offenders, the recidivism rate was lower among non-citizens
(17.1 percent of prisoners reoffended within two years of release) than among citizens (22.8 percent
of prisoners reoffended within two years of release). Michael Edmund O'Neill, Linda Drazga
Maxfield, & Miles D. Harer, Past As Prologue: Reconciling Recidivism and Culpability, 73 FORDHAM
L. REV. 245, 276 (2004). O'Neill, et. al., assert that "The lower noncitizen recidivism rate is expected
because noncitizens are usually deported to their native countries after completing their criminal
sentences. When criminal offenses occur outside of the United States, subsequent offenses cannot be
recorded .... What is unexpected is that nearly 20% of noncitizen offenders were back in the U.S.
recidivating within the two year recidivism follow-up period." Id. Some states have experienced
increased recidivism rates in the past decade. MARSHALL CLEMENT, MATTHEW SCHWARZFELD, &
MICHAEL THOMPSON, COUNCIL OF STATE GOVERNMENTS JUSTICE CENTER, THE NATIONAL SUMMIT ON
JUSTICE REINVESTMENT AND PUBLIC SAFETY: ADDRESSING RECIDIVISM, CRIME, AND CORRECTIONS
SPENDING 3 (2011).
13. A new California statute providing for the early release of prisoners went awry shortly after
enactment when several hundred inmates at county jails were incorrectly released and soon
committed crimes. Recidivism by those released is common. See, e.g., Plata, 131 S. Ct. at 1965-66
(Alito, J., dissenting) (describing Philadelphia's "spectacularly unsuccessful" release experience);
Randall C. Archibold, California, in Financial Crisis, Opens Prison Doors, N.Y. TIMES, Mar. 23,
2010, at A14. Much the same occurred in the recent early release program in Illinois. The state
Department of Corrections had failed to keep violent criminals out of the revised program, which
released about 1,745 individuals. Dozens of parolees released through the program, including some
convicted violent criminals, disappeared after they were set free. Some absconders were picked up
again quickly, but others remained at large for many months. John O'Connor, Ill. Parolees Disappear
After Being Released Early, ASSOCIATED PREss, June 23, 2010. The Associated Press later found that
more than 1,000 of the revised "meritorious good time" parolees, or 58 percent, had gone back to
prison after being accused of new crimes or other parole violations. Some violations appear minor,
but others involved allegations of violent crimes. John O'Connor, Ill. Parolee Wasn't Picked Up After
Battery Claim, ASSOCIATED PRESS, Sep. 20, 2010.
14. For example, in the Illinois case described supra note 13, a gubernatorial election was taking
place at the time the scandal made news. Prior to the breaking of the news of the early releases,
incumbent governor Pat Quinn had been leading in the gubernatorial election by a margin of
two-to-one over his opponent, Hynes. After Hynes attacked him about the failed program, however,
and aired attack ads that stoked public fear about criminals on the loose, the race fell to a near dead
heat, although Quinn did go on to win the election. Rick Pearson, Poll Shows Close Races in Illinois
Primaries, L.A. TIMES, Jan. 24, 2010, ("Hynes has attacked Quinn in TV ads for releasing inmates
within days after their arrival at state prisons to save money. Dozens of those released early are back
in prison.").
15. I say "perhaps" because criminologists are divided on the strength, or even the existence, of
the deterrence effect of the risk of incarceration on potential criminals. See, e.g., MARK A. R.
KLEIMAN, WHEN BRUTE FORCE FAILS, (2010) (arguing that incarcerating more people for lengthier
terms has not been effective in reducing crime, and that what is needed instead is "focused zero
tolerance"-concentrating enforcement and punishment); James Q. Wilson, Criminal Justice, in
UNDERSTANDING AMERICA: THE ANATOMY OF AN EXCEPTIONAL NATION 475 (Peter H. Schuck &
James Q. Wilson eds., 2008).
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salutary goals described above, is an important policy objective.
In this article, I analyze the relationship between (1) the incarceration of
large numbers of deportable criminal immigrantsl 6-those whom the Immi-
gration and Customs Enforcement (ICE) agency' 7 could legally remove' 8
from the United States under the immigration statute because of their
criminal convictions or other reasons;' 9 and (2) the severe legal, budgetary,
and political pressures on the federal and many state prison systems to reduce
over-crowding through early releases of prisoners, whether deportable or not.
In this article I argue that the problem of prison overcrowding in the
United States-a problem often of constitutional dimensions-can be allevi-
ated2 0 by removing deportable criminal immigrants before they are impris-
oned here, or if they are imprisoned here, as soon as their removal becomes
feasible, and arranging for them to serve the remainder of their sentences
instead in the country to which they are removed. 2 1 In addition to the other
important advantages of early deportations discussed below, such a policy
should reduce the need for early releases of criminals, both citizens and
immigrants, whose recidivism risks are sufficiently high that officials would
oppose releasing them.2 2 Two major legal obstacles, however, impede
implementation of an early deportation policy. 2 3 The first is an almost
century-old statute, what I call the "imprisonment-before-deportation rule,"
which generally prohibits the government from deporting criminal immi-
grants until they have served their full sentences in the United States.24 The
second is a system of prisoner transfer treaties (PTTs), legal arrangements
that permit countries to remove foreign-national prisonerS25 to their countries
16. The label "criminal alien" is a statutory term referring to an alien who has committed a crime
that may render him removable. Nevertheless, for the reason given supra note 1, I shall instead use
the term "criminal immigrant" whenever possible.
17. ICE, an agency within the Department of Homeland Security (DHS), carries out deportations.
18. In this paper, I use the terms "deportation" and "removal" (and their variants) interchange-
ably, but mostly use deportation, which is the more familiar and colloquial of the two. Congress in
1996 substituted the term "removal" in most situations. Illegal Immigration Reform and Immigrant
Responsibility Act of 1996, Pub. L. No. 104-208, div. C, § 306(a), I 10 Stat. 3009, (1996).
19. For the law governing crime-based removals, see Immigration and Nationality Act, Sec.
237(a)(2), 8 U.S.C. § 1227(a)(2) (2006); CHARLI's GORDON, STANLEY MAILMAN, & STEPHEN YALE-
LOEHR, IMMIGRATION LAW AND PROCEDURE § 71.05.
20. 1 say "alleviated," not "eliminated" because the overcrowding is so severe in many states that
other measures, which are discussed briefly below, will also be required.
21. As noted in Part V, the probability that they would in fact serve the remainder of their
sentences abroad would and should be a very important factor in deciding whether to deport them
early, but would not necessarily control that decision, if other factors weighed more heavily.
22. In principle and in practice, both approaches could be used simultaneously. Thus, to the
extent that pre-imprisonment deportation of criminal immigrants reduced the prison population, less
or no (depending on the numbers) judicial intervention to reduce overcrowding would be necessary.
23. I discuss some non-legal obstacles in Part IV.
24. INA Sec. 241(a)(4)(A). Two exceptions are provided in Sec. 241(a)(4)(B).
25. Dual citizenship does not disqualify applicants: under most PTTs and under the U.S. PTT
regime, a prisoner need only be a citizen or national of the country to which he wants to be
transferred. He may be a citizen or national of the country in which he is imprisoned and still apply
for transfer. In the United States however, his dual citizenship may become a factor in the approval of
his application, given that one of the factors considered in the approval process is the likelihood of the
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of nationality to serve out the remainder of their sentences. The United States
currently has bilateral prisoner transfer treaties in force with twelve coun-
tries26 and is also a party to two multilateral PTTs.7 PTTs are the subject of
Part IV.C.
In at least one way, widely-supported immigration policy reforms are
making the overcrowding problem worse. Recognizing their need for better
information and coordination with criminal law enforcement agencies at the
state and local levels, federal immigration officials have launched several
much-heralded policy initiatives. The policies-particularly the Criminal
Alien Program (CAP) (until recently, known as the Institutional Removal
Program (IRP)), and Secure Communities-seek to enable these front-line
law enforcement agencies to better identify immigrant arrestees who have
criminal records or are in illegal status, and to enable ICE to complete
deportation proceedings before immigrant inmates complete their sentences
and are released into American society. These programs, which are described
in greater detail in Part III, facilitate the identification and custody of
deportable immigrant criminals; but they do not alter the imprisonment-before-
deportation rule or the PTTs, and thus, do not ameliorate the prison over-
prisoner's return, and the stronger a prisoner's ties to the country of his imprisonment, the stronger
the likelihood is that he will return. See Guidelines for Evaluating Transfer Applications, U.S. DEPT.
OF JUSTICE, http://www.justice.gov/criminal/oeo/iptu/guidelines.html. The location of the prisoner's
family, his residence and domiciliary status in the United States and the receiving country (for
example, does he still own a residence in the United States, does he have any obvious residence in the
receiving country), whether he had a non-criminal occupation or professional career in the sending or
receiving country, the relative proximity of the receiving country's borders to the United States and
how easy or difficult it would be as a practical matter to return to the United States, and his
immigration status, are all factors to take into account in determining whether the prisoner would
likely remain in the receiving country.") Anyone with American citizenship or nationality may apply
for transfer back to the United States. U.S. courts have upheld the ability of U.S. dual citizens to seek
prisoner transfer to or from the United States, but have held that the prisoner transfer treaties do not
establish a private right of action. The Attorney General's decision to approve or deny applications
from prisoners abroad, even if they are dual citizens of the United States, is not subject to review. See
e.g., Richey v. Riveland, 26 F.3d 132 (9th Cir. 1994); Coleman v. Reno, 91 F. Supp. 2d 130 (D.D.C.
2000).
26. The countries are Bolivia, Canada, France, Hong Kong S.A.R., Marshall Islands, Mexico,
Micronesia, Palau, Panama, Peru, Thailand and Turkey. Prisoner Transfer Treaties, TRAVEL.STATE.
Gov, http://travel.state.gov/lawAegal/treaty/treatyl 989.html (last visited Nov. 1, 2011).
27. The first multilateral PTT, the Council of Europe Convention on the Transfer of Sentenced
Persons, is in force in Albania, Andorra, Armenia, Australia, Austria, Azerbaijan, Bahamas, Belgium,
Bosnia and Herzegovina, Bolivia, Bulgaria, Canada, Chile, Costa Rica, Croatia, Cyprus, Czech
Republic, Denmark, Ecuador, Estonia, Finland, France, Georgia, Germany, Greece, Hungary,
Iceland, Ireland, Israel, Italy, Japan, Republic of Korea, Latvia, Liechtenstein, Lithuania, Luxem-
bourg, Macedonia (Former Yugoslav Republic of), Malta, Mauritius, Mexico, Moldova, Montenegro,
the Netherlands (including Netherlands Antilles and Aruba), Nicaragua, Norway (including Bouvet
Island, Peter I's Island and Queen Maud Land), Panama, Poland, Portugal, Romania, Russia, San
Marino, Serbia, Slovakia, Slovenia, Spain, Sweden, Switzerland, Tonga, Trinidad and Tobago,
Turkey, Ukraine, the United Kingdom (including Anguilla, British Indian Ocean Territory, British
Virgin Islands, Cayman Islands, Ducie and Oena Islands, Falkland Islands, Gibraltar, Henderson, Isle
Of Man, Montserrat, Pitcairn, St. Helena and Dependencies and the Sovereign Base Areas ofAkrotiri
and Dhekelia on the Island of Cyprus), and Venezuela. The second multilateral PTT, the Inter-
American Convention on Serving Criminal Sentences Abroad, is in force in Belize, Brazil, Canada,
Chile, Costa Rica, Ecuador, El Salvador, Guatemala, Mexico, Nicaragua, Panama, Paraguay, and
Venezuela. Id.
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crowding and premature release of immigrant criminals. In fact, these
enhanced enforcement programs actually exacerbate the problem by increas-
ing the flow of immigrant criminals into the federal and state prison systems.
The article has five parts. Part I details the problem of large-scale
immigrant criminal incarceration and the case for considering a new ap-
proach. Part I has four sections. The first section presents data on the trends in
convictions and incarceration of immigrants for crimes they committed in the
United States. The second section discusses the growing phenomenon of
prison overcrowding and the judicial (and in some cases, legislative and
executive) responses to this problem; especially court orders requiring or
leading to the premature release of many immigrant criminals into the
community. The third section describes the official responses to prison
overcrowding. The fourth details the situation in California, where prison
overcrowding has led to both judicial and administrative requirements for
early release, which have recently been affirmed by the United States
Supreme Court.
Part II raises and answers a question that seems not to have been asked in
the scholarly literature or in Congress, at least since the prison overcrowding
problem has become legally, indeed constitutionally, acute: In view of the
strong and growing pressures on governments to reduce this chronic and
illegal prison overcrowding, why not remove these deportable immigrant
criminals, who presumably will be removed eventually, at the earliest
opportunity-that is, as soon as is practicable once their criminal convictions
and removal orders become final? 2 8 Why does the law insist that these
immigrant criminals serve their full sentences in U.S. prisons at a very high
cost to American taxpayers, when much earlier removal could minimize
these costs and serve other social and humanitarian goals as well-including,
in some cases, the desires of the prisoners themselves for early removal?
The answer turns out to be complicated. One part of the answer, the subject
of Part II, is the long-standing imprisonment-before-deportation rule, codi-
fied in Section 241(a)(4) of the Immigration and Nationality Act. Enacted in
1917, this provision requires immigrant criminals to serve their sentences in
American prisons rather than serving their sentences in their home countries
or elsewhere outside the United States. Since its enactment, Congress has
28. Even after direct court appeals of immigrant criminals' convictions and sentencing and of
their final removal orders are exhausted, subsequent events in their countries of origin may possibly
give them new avenues of relief from removal, such as non-refoulement claims under asylum law,
Immigration and Nationality Act Sec. 208, 8 U.S.C. § 1158 (2006), and the Convention Against
Torture, Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punish-
ment, Dec. 10, 1984, 1465 U.N.T.S. 85; and claims for discretionary relief that may arise because of
marriage to, or parenting of, U.S. citizens. My use of the term "final" should be understood in the
narrower, more conventional sense, but without prejudice to these other possibilities. Once returned
to their countries of origin, they could pursue any collateral challenges to the underlying conviction
and removal that are available to them, albeit from abroad. But see, Jess Bravin, Judge Suggests U.S.
Misled Court on Immigration Policy, WALL ST. J., Feb. 10, 2012, at A6 (government may have misled
Supreme Court about its policy to help wrongfully deported immigrants return to the U.S.).
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revisited the imprisonment-before-deportation rule only twice: a lone, unsuc-
cessful effort in 1993 by then-Representative Charles Schumer to change this
rule, and a 1996 provision that authorized some exceptions for certain
non-violent criminals, but that has seldom been used.29 Another part of the
answer, the subject of Part IV.C., is the system of prisoner transfer treaties
(PTTs) which severely limit the circumstances in which the United States and
the putative receiving country will effectuate an early deportation; especially
one that assures the prisoner will actually serve the rest of his sentence in the
receiving country. In light of the prison overcrowding crisis and as a partial
remedy for it, this Article proposes that both the statute and the treaties be
changed.
Part III turns to the changing political and policy contexts in the decades,
beginning in the 1980s, when Congress increasingly adopted a hard line on
immigrant crime and insisted that the offenders be swiftly and unceremoni-
ously deported-but again, not until after they have served their sentences in
American prisons. 3 0 During this period Congress expanded the category of
crimes triggering deportation, deprived offenders of most legal defenses to
deportation, and sharply limited the availability of equitable, discretionary
relief from deportation. Congress adopted these limited exceptions to the
imprisonment-before-deportation rule in 1996, but as Part III explains, they
have produced remarkably few early removals.
Part IV examines the six main constraints on a policy change to authorize
early deportation of immigrant criminals. These constraints include: (A) fear
that early deportation would hasten the criminal's illegal re-entry into the
United States, and in some cases, nourish the transnational drug and other
crime activities that have plagued both the United States and the sending
countries, especially Mexico; 3 ' (B) concerns that it would reduce deterrence
of crimes by immigrants; (C) the PTTs, which should facilitate early
deportations, but instead perversely limit them; (D) the community ties that
long-term resident immigrant criminals may have here; (E) competition for
limited enforcement resources; and (F) political factors.
Considering these constraints, Part V proposes a two-pronged reform.
First, Congress should replace Section 241(a)(4) with a provision allowing
the appropriate federal officials, after fact-finding according to specified
criteria and pursuant to a limited administrative process, to deport removable
immigrant criminals as soon as feasible once a final removal order is in place
29. A handful of states have invoked this exception under programs that are discussed infra at
note 35.
30. See generally, Peter H. Schuck & John Williams, Removing Criminal Aliens: The Pitfalls and
Promises of Federalism, 22 HARV. J. L. & PUB. POLICY 367 (2000).
31. See, e.g., CELINDA FRANCO, CONG. Rns. SERV., THE MS-13 AND 18TH STREET GANGS:
EMERGING TRANSNATIONAL GANG THREATS? (2010) (citing evidence that some deported immigrant
gang members have established a "'revolving door' migratory pattern of repeat illegal re-entry into
the United States" engendering concern about increased criminal activity, including drug trafficking,
along the U.S.-Mexico border).
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and direct appeals have been exhausted. This new process would occur after
the previously-conducted deportation proceeding leading to the criminal's
final deportation order was completed, although it could easily be consoli-
dated with it. Second, the PTTs, especially the one with Mexico, should be
renegotiated. The federal government should use financial and diplomatic
resources to make repatriation followed by incarceration abroad easier for the
United States and more acceptable to the countries to which the criminal
immigrants will be removed. The proposed reforms require legislative,
diplomatic, and administrative actions.
The main body of this article is followed by nine appendices which present
historical background and first-cut, obviously incomplete, policy analyses
that seek to identify (and to a limited extent, quantify) the possible advan-
tages and disadvantages of these changes. The analyses estimate the size of
the incarcerated immigrant criminal population (Appendix 1); the estimated
number of these immigrant criminals who are deportable (Appendix 2); the
history of how the statutory exceptions to the imprisonment-before-
deportation rule have been used and not used (Appendix 3); the conviction
offenses for immigrants with reinstated orders of removal in FY 2010
(Appendix 4); the implementation of the PTT regime (Appendix 5); the
current costs of incarcerating immigrant criminals in American prisons
(Appendix 6); various methods for classifying drug offenses according to a
"seriousness of crime" criterion (Appendix 7); the fate of past efforts to build
and operate federally or state-funded prisons abroad for the incarceration of
deported immigrant criminals (Appendix 8); and the policies of Canada and
the United Kingdom with respect to the early removal of deportable crimi-
nals (Appendix 9).
These preliminary analyses suggest that the proposed reforms could
generate substantial benefits of many kinds. Only the federal government can
gather the additional information and conduct the necessary analyses needed
to support, flesh out, and implement these reforms. At the same time, the
government must pursue other kinds of measures to reduce prison overcrowd-
ing, many of which would not be specific to immigrant criminals. One benefit
of the current fiscal crisis at all levels of government may be that it renders
such reform efforts politically attractive and realistic rather than toxic and
unattainable.
Before proceeding, it is worth noting a trend among immigration scholars
to criticize what they characterize as the increasing criminalization of
immigration law. 32 They will likely oppose the policy changes proposed
32. See, e.g., Nora V. Demleitner, Immigration Threats and Rewards: Effective Law Enforcement
Tools in the "War" on Terrorism, 51 EMORY L.J. 1059, 1059 (2002) (describing the use of im-
migration law as a law enforcement tool in the "war" on terrorism); Daniel Kanstroom, Criminalizing
the Undocumented: Ironic Boundaries of the Post-September 11th "Pale of Law," 29 N.C. J. INT't. L.
& CoM. REG. 639, 640 (2004) (concluding that the convergence of the criminal justice system and
the immigration control system produces the worst features of both models); Daniel Kanstroom,
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here.33 These scholars generally oppose, among other policies, the expanded
range of crimes that render immigrants excludable and deportable; tighter
restrictions on re-entry and other consequences that may flow from immi-
grants who commit crimes and are deported as a result; the narrowing of the
exceptions and other discretionary relief that deportable immigrant criminals
might otherwise invoke in order to remain in the country; the prison-like
detention practices to which many non-criminal immigrants, especially
asylum claimants, are subjected pending their hearings and deportations; and
the failure to establish and fund alternative, community-based alternatives to
prison for less serious immigrant (and citizen) offenders.34 Some of these
Deportation, Social Control, and Punishment: Some Thoughts about Why Hard Cases Make Bad
Laws, 113 HARv. L. REV. 1889, 1893-94 (2000) (arguing that deportation of legal permanent residents
should be seen as punishment, and, therefore, substantive constitutional protections should apply to
deportation proceedings); Maria Isabel Medina, The Criminalization of Immigration Law: Employer
Sanctions and Marriage Fraud, 5 GEO. MASON L. REv. 669, 673 (1997) (focusing on employer
sanctions and marriage fraud and concluding that criminal sanctions are an inappropriate deterrent);
Teresa A. Miller, Blurring the Boundaries Between Immigration and Crime Control After Septem-
ber 11, 25 B.C. THIRD WORLD L.J. 81, 85 (2005) (highlighting the social control dimensions of
criminalization of immigration law); Teresa A. Miller, Citizenship and Severity: Recent Immigration
Reforms and the New Penology, 17 GEO. IMMIGR. L.J. 611, 660 (2003) (seeking to explain why
criminal law and immigration law are converging and why now); Teresa A. Miller, Lessons Learned,
Lessons Lost: The Immigration Enforcement's Failed Experiment with Penal Severity, 38 FORDHAM
URB. L.J. 217 (2010) (discussing how the criminal justice system has reduced its excesses more than
immigration enforcement system); Juliet Stumpf, The Crimmigration Crisis: Immigrants, Crime, and
Sovereign Power, 56 AM. U. L. REv. 367 (2006) (exposing a common link, rooted in membership
theory, that increasingly unites these two once discrete fields of law), cited in Stephen H. Legomsky,
The New Path of Immigration Law: Asymmetric Incorporation of Criminal Justice Norms, 64 WASH.
& LEE L. REv. 469, 470 n.l [hereinafter Legomsky, Asymmetric Incorporation]; Anil Kalhan,
Rethinking Immigration Detention, 110 COLUM. L. REV. SIDEBAR 42 (2010); Jennifer M. Chac6n,
Managing Migration Through Crime, 109 CoLUM. L. REV. SIDEBAR 135 (2009), http://www.columbia
lawreview.org/Sidebar/volume/109/135_Chacon.pdf (arguing that the increase in immigration-
related criminal prosecutions has resulted in lesser procedural protections in some of these criminal
cases, akin to the relaxed procedural norms of civil immigration proceedings); David Alan Sklansky,
Crime, Immigration, and Ad Hoc Instrumentalism, NEW CRIM. L. REV. (forthcoming 2012), available
at http://papers.ssrn.com/sol3/papers.cfm?abstract-id= 1912518 (describing the convergence of the
immigration enforcement and criminal justice systems and arguing that this convergence both arises
from and facilitates an ad hoc, instrumentalist approach to the law); Mary Bosworth, Foreigners in a
Carceral Age: Immigration and Imprisonment in the U.S. (Univ. of Oxford Legal Research Paper
Series, Paper No. 34/2011, 2011), available at http://papers.ssrn.com/sol3/papers.cfm?abstract
id= 1852196&download= yes (describing the increased criminalization of immigration violations,
the rising number of noncitizens in U.S. prisons, and the growth of immigration detention). See also
infra notes 66-70 and accompanying text on the increased prosecution of immigration offenses at the
federal level and the consequences for prison overcrowding.
33. Elsewhere, I have observed that teachers of immigration law typically oppose almost any
change that would make the enforcement system in general, and deportation in particular, more
effective in assuring that only legally-admitted people may live and work here. See Peter H. Schuck,
The Disconnect Between Public Attitudes and Policy Outcomes in Immigration, in DEBATING IM-
MIGRATION 27-28 (Carol M. Swain ed., 2007). Mary Fan, The Crimigration Complex, 92 NORTH
CAROL. L. REV. (forthcoming 2013).
34. For a more detailed account of the criminalization of U.S. immigration law-a body of law
that was once conceived as civil in nature-see supra note 32, Legomsky, Asymmetric Incorporation.
Professor Legomsky also discusses the prioritization of criminal enforcement theory in immigration
law, and the importation of criminal law enforcement strategies into immigration enforcement.
Further, he makes a case that this criminalization has been "asymmetric," meaning that "[e]lements
aligned with criminal enforcement have steadily found their way into immigration law, while the
procedural safeguards at the core of criminal adjudication have been consciously rejected." Id. at 528.
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critics also argue that deporting immigrants who commit crimes in the
United States is usually too harsh a sanction in that it separates them
from their family members (often including citizen children or spouses),
ignores how American society has contributed to their criminality, and
sends them back to countries to which they have only an attenuated
relationship, an action that may even violate their human rights under
international law.3 5 A number of critics of current removal practices in-
sist that it should be (or already is) subject to a proportionality con-
straint.3 6 Although I share some of these criticisms of existing law,37 I
believe that their logic does not, and should not, lead critics to oppose the
reform proposals presented here, which would merely accelerate removals
that presumably will occur anyway once the criminals complete their
sentences.
My target audience, then, consists mostly of the larger group of people
who both countenance the immediate deportation of immigrant criminals
under certain circumstances (especially those who have committed relatively
serious crimes), and who worry about the early release of offenders purely to
alleviate overcrowding.
In principle and perhaps also in practice, this analysis is perfectly com-
patible with other approaches to reducing prison overcrowding, such as
decriminalizing certain offenses, liberalizing parole, and establishing work-
able alternatives to incarceration for non-violent offenders. Deportation
before imprisonment would only be one arrow in the policy reformer's
quiver. Nevertheless, it is a potentially important policy change, one that has
received far less attention than the others.
35. See, e.g., Melissa Cook, Banished For Minor Crimes: The Aggravated Felony Provision
of the Immigration and Nationality Act as a Human Rights Violation, 23 B. C. THIRD WORLD L. J.
293 (2003); Stephen H. Legomsky, The Alien Criminal Defendant: Sentencing Considerations,
15 SAN DIEGO L. REV. 105, 137 (1977) (cautioning against deportation on criminal grounds except
when the noncitizen's presence after release would pose an unusually serious danger to the general
public). See also T. Alexander Aleinikoff & Margaret H. Taylor, Deportation of Criminal Aliens: A
Geopolitical Perspective, Inter-Am. Dialogue at 13 (May 1998), available at http://www.iadialog.org/
taylor.html, 13 (citing the problems inherent in increases in criminal immigrant deportations, for both
the United States and the receiving countries, including the strengthening of international crime
syndicates, lack of cooperation by receiving countries, and corrosion of the rule of law in receiving
countries). Legal philosopher Jeremy Waldron has expressed this view especially strongly and
eloquently. Jeremy Waldron, Remarks at Faculty Workshop at the New York University School of
Law (AUG. 11,2011).
36. E.g., Angela M. Banks, Proportional Deportation, 55 WAYNE L. REV. 1651 (2009); Michael J.
Wishnie, Immigration Law and the Proportionality Requirement, available at http://ssrn.com/
abstract= 1952252.
37. See, e.g., PETER H. SCHUCK, CITIZENs, STRANGERS, AND IN-BETWEENS: ESSAYS ON IMMIGRA-
TION AND CITIZENSHIP 144-45 (1998) ("Much in this new law is harsh and unjust, will have perverse
effects, and needs to be changed.").
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1. IMMIGRANT CRIMINALS AND PRISON OVERCROWDING
A. Magnitude of Immigrant Incarceration
According to recent federal data, a reported 102,809 non-U.S. citizens
were held in federal and state prisons at year-end 201 1.38 Non-U.S. citizens
represent between 17% and 26% of the federal prison population, roughly
4% of the total state prison population, and they occupy significant space in
local jails as well.39 ICE estimates that up to 450,000 deportable immigrants
are in the criminal justice system each year.4 0 ICE estimates that as of 2011,
there were 208,613 removable criminal immigrants incarcerated, as well as
1,974,049 criminal immigrants who had a criminal conviction but were not at
that time detained by any law enforcement agency-for example, because
they had been paroled or granted probation from a correctional institution.4 1
To be sure, the dimensions of the crime problem in the United States have
changed over time, along with the mix of offenses for which criminals are
incarcerated. The incidence of violent crime in the United States in 2009 was
38. At year-end 2011, states reported having 72,265 immigrants in their prisons. E. ANN CARSON
& WILLIAM J. SABOL, U.S. DEP'T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, PRISONERS IN 2011, at 13
(Dec. 2012). ICE estimates are even higher: ICE estimates that there were 86,810 non-U.S.-citizens
incarcerated in state prisons in 2009. At the federal level, the Federal Bureau of Prisons reported that
58,300 non-U.S. citizens were incarcerated in federal prisons in January 2012. See Appendix 1.
39. According to the Federal Bureau of Prisons, 74% of the federal prison population were U.S.
citizens. Quick Facts About the Bureau of Prisons, FED. BUREAU OF PRISONS, available at http://
www.bop.gov/news/quick.jsp (last updated June 29, 2013).The Bureau of Justice Statistics indicates
that non-citizens were 17% of the federal prison population. CARSON & SAnoL, supra note 38, at 14.
At midyear 2008, 2,363 out of approximately 2,829 jail jurisdictions nationwide reported on the
number of non-U.S. citizens in their custody to the Bureau of Justice Statistics' annual mid-year
survey of the nation's jails. The reporting jurisdictions reported that 47,934 non-U.S. citizens were in
their custody, or 9% of their total population. ToDD D. MINTON & WILLIAM J. SABoL, U.S. DEPr. or
JUSTICE, BUREAU OF JUSTICE STATISTICS, JAIL INMATES AT MIDYEAR 2008-STATISTICAL TAIII.Es 6
(2009). It should be noted however, that these population statistics represent a snapshot in time and
do not reflect the total number of non-U.S. citizens that are incarcerated per year, particularly at the
county level, due to the relatively short sentences. Although the same basic annual survey was
conducted for 2009 and 2010 as well, jails in that survey were not asked to report on the number of
non-U.S. citizens in their custody.
40. COMM. ON APPROPRIATIONS, FACT SHEiET: ENHANCED BORDER AND IMMIGRATION SECURITY
(2010). The total detained criminal immigrant population in FY 2007 was estimated to be approxi-
mately 630,000 nationwide, with an additional 275,000 immigrants in the United States illegally.
Dept. of Homeland Sec. Appropriations for Fiscal Year 2007: Hearings Before a Subcomm. of the
S. Comm. on Appropriations, 109th Cong. 453 (2006).
41. IMMIGRATION AND CUSTOMS ENFORCEMENT, CRIMINAL ALIEN STATISTICS, (Mar. 15, 2011) (on
file with author); E-mail from John A. Schultz, Immigration and Customs Enforcement, to Talia
Kraemer, Yale Law School (Feb. 21, 2012, 4:43 PM EST) (on file with author). Of the incarcerated
removable population, 85,707 are incarcerated for Level I offenses (which include homicide,
kidnapping, robbery, major drug offenses with sentences greater than one year, threats to national
security, and other crimes against persons); 91,077 are incarcerated for Level 2 offenses (which
include mainly property crimes such as larceny, fraud, arson, and smuggling); and 31,829 are
incarcerated for Level 3 offenses (which include all other crimes). Id.; ICE SECURE COMMUNITIES,
TALKING POINTS, POLICE EXECUTIVE RESEARCH FORUM, Jan. 12, 2010, available at http://www.ice.gov/
doclib/foia/secure.communities/talkingpointsjanuary 12201 0.pdf. Of the at-large population, 811,019
are Level I offenders, 861,842 are Level 2 offenders, and 301,188 are Level 3 offenders. IMMIGRATION
AND CUSTOMs ENFORCEMENT, CRIMINAL ALIEN STATISTICS, (Mar. 15, 2011) (on file with author).
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the lowest it had been since 1984.42 The incidence of property crime in 2009
was the lowest it had been since 1974.43 In New York City, a gateway for
immigrants, the decline has been even more dramatic.44
A significant number and proportion of those who are incarcerated, both
citizens and immigrants, are there for drug-related offenses: 47.2% of federal
inmates and 17.8% of state inmates.4 5 Although a growing number of
Americans believe that many drug-related offenses either should be decrimi-
nalized, or if retained as crimes, should not result in significant, if any, prison
42. U.S. DEiPT. OF JUSTICE, BUREAU OF JUSTICE STATISTICS, FEDERAL BUREAU OF INVESTIGATION,
UNIFORM CRIME REPORTING STATISTIcs-ESTIMATED VIOLENT CRIME ToTAl., available at http://
www.ucrdatatool.gov/Search/Crime/State/RunCrimeTrendsinOneVar.cfm (last visited June 27, 2013).
43. U.S. DEI'T. OF JUSTICE, BUREAU OF JUSTICE STATISTICS, FEDERAL. BUREAU OF INVESTIGATION,
UNIFORM CRIME REPORTING STATISTICs-ESTIMATED PROPERTY CRIME ToTAL, available at http://
www.ucrdatatool.gov/Search/Crime/State/RunCrimeTrendsInOneVar.cfm (last visited June 27, 2013).
44. See FRANKLIN E. ZIMRING, THE GREAT AMERICAN CRIME DECi.INE 137 (2007) (finding that
between 1990 and 2000, the drop in crime in New York City was almost exactly twice the crime
decrease in the rest of the United States). Between 1990 and 2000, New York City experienced
dramatic drops in seven key index offenses: homicide dropped by 73%, rape by 52%, robbery by
70%, aggravated assault by 46%, burglary by 72%, auto theft by 78%, and larceny by 52%. Id. New
York's crime ranking relative to the other 9 of the 10 largest U.S. cities also decreased during this
period. While in 1990, New York had the highest or second highest crime rate in four of the above
seven crime categories. By 2000, New York was below average in all seven offense categories and
had the lowest crime rate of the 10 largest U.S. cities in five of the seven offense categories. Id. at 141.
More recently, Zimring found that New York's crime rates continued to decline during the period
from 2000 to 2009. FRANKLIN E. ZIMRING, THE CITY THAT BECAME SAFE: NEw YORK'S LESSONS FOR
URBAN CRIME AND ITS CONTRol. 5-6 (2012). Between 2000 and 2009, homicide dropped by an
additional 33%, rape by 51%, robbery by 46%, assault by 38%, burglary by 52%, auto theft by 72%,
and larceny by 23%. Id. at 6. New York's continued crime decline is notable in part because other
major U.S. cities have not experienced such consistent declines over the same period. Of the ten
largest U.S. cities outside of New York, seven of the cities had a mix of increasing, steady, and
declining crime rates across the major index crime categories from 2000 to 2009. Id. at 15. However,
in most of these cities, crime rates in 2009 remained below the 1990 level. Id.
New York's decline has continued through 2010, with the New York City Police Department's
CompStat data system reporting that New York has experienced the following percentage declines in
crime complaints between 1993 and 2014: murder-78.3%; rape-54.7%; robbery-82.6%; felony
assault-53.0%; burglary-85.3%; grand larceny-51.5%; grand larceny auto-94.5%. CoMPSTAT
CITYWIDE CRIME STATISTICS WEEKIY, 1/6/2014 through 1/12/2014, available at http://www.nyc.gov/
html/nypd/downloads/pdf/crime-statistics/cscity.pdf. The validity of the CompStat data has been
questioned and is being investigated. See Al Baker & William K. Rashbaum, New York City to
Examine Reliability of Its Crime Statistics, N.Y. TIMES, Jan. 5, 2011. Zimring has used external
statistical sources to confirm that the crime drops shown by the CompStat numbers are valid for at
least three key index crimes. For homicide, Zimring's independent analysis reflects a crime drop
matching the CompStat numbers nearly exactly. For robbery and auto theft, Zimring's sources
confirm a significant drop but do not match up exactly to the CompStat numbers. See THE CRIMINAL.
JUSTICE CONVERSATIONS PODCAST WITH DAvID ONEK, Episode #11: Frank Zimring, Professor,
Berkeley Law School at 05:00-08:00, BERKELEY LAW (May II, 2010), http://www.law.berkeley.edu/
8357.htm.
45. See Appendix 2. At the federal level, as of January 28, 2012, 48.9 percent of the prison
population was incarcerated for drug offenses, 15.6 % for weapons, explosives, or arson crimes,
12.2% for immigration violations, 4.2% for robbery, 3.7% for burglary, larceny or property offences,
5.5% for extortion, fraud, or bribery offenses, 2.8% for homicide, aggravated assault and kidnapping
offences, and 5.2% for sex offenses.
At the state level, on December 31, 2010, 53.2% of inmates were serving time for violent offenses,
18.3% for property offenses, 17.4% for drug offenses, 10.5% for public order offenses, and 0.6% for
"other" offenses. CARSON & SAloL., supra note 38, at 28. Combining the state and federal prison
populations from 2009, just under 22% of inmates were serving time for drug offenses. See
Appendix 2.
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46 ths4ie7time, this view has not yet made significant political headway.47 A fact that
is highly relevant to the decriminalization debate is that relatively few of
those in prison for drug law violations today are there solely because of their
use or possession of amounts suitable for personal consumption; almost all
federal drug law offenders are incarcerated for relatively serious crimes.
Jonathan Caulkins, a leading authority on the subject, notes that most of
those whose controlling offense is simple possession admit on the prison
inmate surveys that they were in fact involved in distribution, but then
managed to plea-bargain down to simple possession. The distribution of
offense types for non-citizens incarcerated in U.S. prisons for drug law
violations is broadly similar to that of their citizen counterparts, albeit with
predictable differences. For example, immigrant drug offenders in federal
prisons are more likely to report that they were involved in importation and
thus possession of larger quantities.4 8
Immigration-related crimes constitute another important category, al-
though smaller than one might think. Approximately 12% of federal inmates
are imprisoned for immigration offenses.49 In 2009, 93.4% of those incarcer-
ated for immigration offenses were non-U.S. citizens, and 6.6% were U.S.
citizens.50 Of the 20,470 non-U.S. citizens incarcerated in federal prisons for
immigration offenses, 83.6% were convicted of unlawfully entering or
remaining in the United States. 5 ' An additional 8.2% were incarcerated for
46. See, e.g., DAVID BOYUM & PETER REUTER, AN ANALYTIC ASSESSMENT OF U.S. DRUG POLICY
(American Enterprise Institute, 2005) (describing the failures of the current drug policy framework
which focuses on enforcement and incarceration rather than treatment, and arguing that the current
policy framework should be reoriented to stop incarcerating low-level dealers); The Hon. Michael A.
Wolff, Evidence-Based Judicial Discretion: Promoting Public Safety Through State Sentencing
Reform, 83 N.Y.U. L. REV. 1389, 1413 (2008) (speaking to the effectiveness of special drug courts.
"We still send many offenders to prison for drug offenses, but drug courts have shifted the focus for
many offenders from punishment to rehabilitation."); Alternatives to Prohibition, THE DRUG PoLICY
ALLIANCE, http://www.drugpolicy.org/drugwar/alternatives/, (last visited Jan. 25, 2014) (advocating
for a "harm reduction" principal to serve as the foundation of drug policies moving forward, meaning
that "people should not be punished for what they put into their bodies, but only for crimes committed
against others.").
47. For example, in November 2010, California voters rejected a measure that would have made
California the first state in the country to allow marijuana to be sold for recreational use. The
November 2010 vote was the second time within two years that California voters rejected a ballot
initiative that would have reduced penalties for drug crimes. See John Hoeffel & Maria L. La Ganga,
Youth Vote Falters; Prop. 19 Falls Short, L.A. TIMES, Nov. 3, 2010, at A17; see also Gonzales v.
Raich, 545 U.S. 1, 15 & n.23 (2005) (discussing "considerable efforts," ultimately unsuccessful, to
have marijuana rescheduled as a Schedule III drug under federal law). But see Nathan Koppel & Gary
Fields, States Rethink Drug Laws, WALL ST. J., Mar. 5-6, 2011, at A3; Happy Toking, THE ECONOMIST,
Feb. 12, 2011, at 38 (small but increasing majorities favor legalization of marijuana); Frank Newport,
Record-High 50% of Americans Favor Legalizing Marijuana Use, GALLUP, Oct. 17, 2011, http://
www.gallup.com/poll/150149/record-high-americans-favor-legalizing-marijuana.aspx.
48. Jonathan P. Caulkins & Eric Sevigny, The Effects of Drug Enforcement and Imprisonment on
Transit Countries: The Case of the U.S. and Mexico (Appendix C to Sidney Weintraub & Duncan
Wood, COOPERATIVE MEXICO-U.S. ANTINARCOTICs EFFoRTs 99-127, Center for Strategic and Interna-
tional Studies, Washington, DC (2010)).
49. Appendix 2.
50. PEW CENTER, DESCRIPTIVE STATISTICS FOR FEDERAL IMMIGRATION OFFENDERS BY CITIZENSHIP
STATUS, (2009) (on file with author).
51. Id.
610
2013] RETHINKING IMMIGRANT CRIMINALS IN OVERCROWDED PRISONS 611
smuggling, transporting, or harboring an unlawful alien, and 7.3% were
incarcerated for fraudulently acquiring documents, false impersonation, or
fraudulent marriage to evade immigration law.5 2 Of the 1,442 U.S. citizens
incarcerated for immigration offenses in 2009, the vast majority-92%-
were convicted of smuggling, transporting, or harboring an unlawful alien.53
Many immigrants are incarcerated for more serious crimes carrying
substantial prison sentences.5 4 The recent trend in a number of states to
de-criminalize minor drug offenses or to reduce the criminal penalties for
them,55 suggests that those immigrant criminals who are incarcerated today
may be likely to have committed more serious crimes than those immigrants
incarcerated in the past. James Forman, Jr., writing of incarcerated criminals
generally, not just immigrant inmates, observes, "Considering all forms of
penal institutions together, more prisoners are locked up for violent offenses
than for any other type . . .. [E]ven if every single [drug offender] were
released tomorrow, the United States would still have the world's largest
prison system."
Immigration law makes many incarcerated immigrants deportable because
of the nature or number of their crimes, although data limitations make it
52. Id. Of the federal immigration offenses committed by Hispanic inmates in 2007, 12.5% were
for smuggling, transporting, or harboring an unlawful alien; more than 81% were for unlawful entry
or presence. See Appendix 2.
53. See supra note 50.
54. See E. ANN CARSON & WILLIAM J. SABOL, supra note 38 for statistics on offense breakdowns
on non-citizen inmates. Even assuming that those non-citizens incarcerated for immigration viola-
tions are incarcerated only for immigration violations and not for other crimes as well, this means that
over half of the immigrant federal prisoner population is serving time for other crimes. Although most
of these are probably drug offenses, it follows that many are more serious. See also BOP: Statistics,
supra note 39. For offense breakdowns in some state prison systems, see Appendix 2.
55. See, e.g., Koppel & Fields, supra note 47; Jesse McKinley, California Reduces Its Penalty
for Marijuana, N.Y. TIMEs, Oct. 1, 2010, at A9 (reporting Gov. Schwarzenegger's signing of a bill
on Sept. 30, 2010 that reduces the crime of possession of small amounts of marijuana from a
misdemeanor to an infraction); Abby Goodnough, Marijuana Law Comes With Challenges, N.Y. TIMES,
Dec. 17, 2008 (reporting the implementation of a Massachusetts law passed by referendum in the
November 2008 elections reducing possession of small amounts of marijuana from a crime to a civil
infraction; at that time eleven other states including New York and Nebraska had similarly
decriminalized first-time possession of marijuana); Drug Penalty Reduction and Decriminalization
Efforts, 37 PROSECUTOR 35, 36 (Sept./Oct. 2003) (surveying the proposals of various decriminaliza-
tion and penalty reduction laws considered during the 2002 elections, including Kansas Senate Bill
123, was signed by the governor on April 21, 2003, and provided that "certified drug abuse treatment
would be provided to certain eligible offenders in lieu of incarceration in prison."). See generally
MATTHEW BRIGGS, KATHARINE HUFFMAN, REBECCA LUBOT-CONK & BILL PIPER, DRUG POLICY
ALLIANCE, STATE OF THE STATES: DRUG POLICY REFORMS: 1996-2002, at 42 (2003) (listing state law
changes on treatment instead of incarceration, legalization of medical marijuana, sentencing reform,
and other drug policies).
56. James Forman, Jr., Racial Critiques of Mass Incarceration: Beyond the New Jim Crow,
87 N.Y.U. L. REV. 21, 47 (2012).
57. See Immigration and Nationality Act of 1965 § 237(a)(2), 8 U.S.C. § 1227(a)(2) (2006);
Gordon et al., supra note 19. The Supreme Court recently recognized that a very large proportion
of immigrants who are convicted of crimes are subject to deportation. See Padilla v. Kentucky,
130 S. Ct. 1473 (2010) ("The landscape of federal immigration law has changed dramatically over the
last 90 years. While once there was only a narrow class of deportable offenses and judges wielded
broad discretionary authority to prevent deportation, immigration reforms over time have expanded
the class of deportable offenses and limited the authority of judges to alleviate the harsh conse-
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impossible to know the precise number or percentage of this population
who are in that situation." Once convicted, immigrant criminals are unlikely
to have any viable defense to deportation unless they can establish fear
of persecution in the destination country or can qualify for a discretionary
waiver. ICE, like its predecessor INS, has been keen to remove criminal
immigrants immediately upon their release from prison under its CAP
program, which seeks to identify criminal immigrants while they are still in
federal, state and local prisons, and assure that these individuals are taken
into ICE custody at the completion of their criminal sentences. 60 Although
this program has succeeded in removing a growing number of immigrant
criminals, many still end up slipping through the agency's notoriously ragged
enforcement net and disappear at the end of their prison terms before the
agency can effectuate their deportation.6 CAP has been found to reduce
costs for those immigrant criminals whom it reaches, but it has long been
underfunded and understaffed.6 2
The spotty record of the CAP/IRP supports arguments both for pre or
quences of deportation. The 'drastic measure' of deportation or removal, Fong Haw Tan v. Phelan,
333 U.S. 6, 10 (1948), is now virtually inevitable for a vast number of noncitizens convicted of
crimes.").
58. Appendix 2 explains why this is so.
59. Many of the forms of relief available to immigrants determined to be removable are not
available to immigrants convicted of aggravated felonies, or crimes that would render them de-
portable. See generally, Legomsky & Rodriguez, supra note 1, chap. 8. For a description of how the
forms of relief traditionally available to immigrants have been curtailed over the past several decades,
and the limited forms of relief currently available, see Schuck & Williams, supra note 30, at 392-94.
60. 8 U.S.C. § 1228(a). Of special interest for the current analysis is subsection 1228(a)(3)(B),
which provides that "Nothing in this section shall be construed as requiring the Attorney General to
effect the removal of any alien sentenced to actual incarceration, before release from the penitentiary
or correctional institution where such alien is confined."
61. See, e.g., Julia Preston, 596 Arrested in Sweep, N.Y. TIMEs, May 1, 2010, at A12 (reporting
that the head of ICE says many of the immigrants apprehended in a recent raid had eluded deportation
when released from prison after serving criminal sentences).
62. A recent OIG audit found, based on a sample of cases, that CAP successfully identified 99%
of removable criminal aliens in federal custody during FY 2009. U.S. DEP'T OF HOMELAND SECURITY,
OFFICE OF INSPECTOR GENERAL, OIG-I 1-26, U.S. IMMIGRATION AND CusToMs ENFORCiMiNT loN-
TIFICATION OF CRIMINAL ALIENS IN FEDERAL AND STATE CUsToDY EI.IcBi.E FOR REMOvAL FROM THE
UNITED STATES 4 (2011). The audit also sampled cases to review CAP performance at the state level in
California, Florida, New York, and Texas, the four states with the highest number of foreign-born
inmates in state prison. Id. Of the sampled cases, the audit found that CAP had identified 96% of
criminal immigrants eligible for removal in California and 98% of eligible inmates in Texas. Id. at 5.
CAP had identified all removable noncitizen inmates in the Florida and New York samples. Id. at 6.
The audit raised concerns, however, that CAP may not be able to maintain this high level of per-
formance unless it increases staffing levels. Id. Currently, CAP has multiple unfilled staff positions,
and CAP's workload is expected to increase due to referrals from the Secure Communities Program.
Id. Moreover, the removable criminals in the sample whom CAP did not identify were all Level I
criminals and were believed to pose a significant public safety risk. Id. at 7. This audit demonstrates
great improvement in the CAP's effectiveness during the last decade. A 2002 Audit Report found
that the IRP was severely underfunded, poorly managed, and overworked. U.S. DEFT. OF JUSTICE,
AUDIT REPORT' IMMIGRATION AND NATURALIZATION SERVICE INSTITUTIONAL REMovAL PROGRAM i-iV
(Sept. 2002).
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early-incarceration deportation and for strengthening the CAP itself.63 In-
deed, even if the CAP worked perfectly, prudent policy would seek to
minimize two large costs to which even such a perfect CAP would contrib-
ute: avoidable incarceration costs, and unconstitutional over-crowding.
In sum, immigrant criminals serving time in federal, state and local prisons
and jails constitute a large number of inmates, and also a substantial per-
centage of all inmates. Although we do not know the number or percentage of
these immigrant inmates who are either immediately removable or who may
have viable defenses to, or discretionary waivers from removal, the immedi-
ately removable group's share of the total incarcerated population is certainly
large enough to warrant this conclusion: removing immigrant criminals
before they are actually imprisoned or early in their prison terms would
create significant financial savings to our prison and detention systems, and
would reduce overcrowding in those systems that is dangerous, arguably
inhumane and unconstitutional.M The next section focuses on another reason
why earlier removal of immigrant criminals should be an important policy
goal: the enormous pressure that prison overcrowding has created to release
criminals prematurely, at some risk to public safety.
B. Prison Overcrowding
The over-crowding of U.S. prisons has been a matter of great legal,
political and administrative concern at both the federal and state levels for
a very long time. The commonly-noted causes are longer sentences, high
recidivism rates, the wars on drugs and illegal immigration, extended
prisoner lifespans, limits on parole and other factors.65 Recent research,
however, indicates that the main cause is not longer sentences but more
admissions, many of them with short-term sentences.
Prison overcrowding continues today despite the fact that in 2010 the total
prison population (federal and state) declined (slightly) for the first time since
63. See Feb. 2011 report by Inspector General for DHS, summarized in, Edwin Mora, ICE
Allowed the Release of 890 Imprisoned Deportable Aliens, Convicted of Serious Crimes, Into U.S. in
FY 2009, CNS NEws, Feb. 9, 2011, http://www.cnsnews.com/print/81196.
64. See, e.g., Brown v. Plata, 131 S. Ct. 1910 (2011).
65. See generally, ERNEST DRUCKliR, A PLAGUE OF PRISONS: THE E'IDEMIOLOGY OF MASS
INCARCERATION (2011). On life sentence terms, see Rachel E. Barkow, Life Without Parole and the
Hope for Real Sentencing Reform 8 (Feb. 2011) (unpublished Manuscript) (on file with the
Georgetown Immigration Law Journal) ("Roughly I in II incarcerated individuals (more than
140,000 people) in the United States are serving a life term."); ASHLEY NEIWS & RYAN S. KING, No
EXIT: THE EXIANDING Usi: oF LIrE SENTENCES IN AMERIcA 3 (2009), available at http://www.
sentencingproject.org/doc/publications/publications/inc noexitseptember2009.pdf).
66. John F. Pfaff, The Myths and Realities of Correction Severity: Evidence from the National
Corrections Reporting Program on Sentencing Practices, 43 AM. EcoN. L. REv. 491-531 (2011).
According to Pfaff, the contribution to overcrowding of readmissions after parole violations, while
significant in California, is unclear elsewhere. E-mail from John F. Pfaff, Assoc. Prof. Fordham Law
to author (Feb. 21, 2012) (on file with author).
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1972.6 Many factors explain the persistence of overcrowding, which is
worsening in some respects.
First, although the combined state and federal prison population declined
in 2010, the federal prison population has continued to grow. 6 8 The combined
state and federal prison population has declined for the past three years. This
decline was largely driven by reductions in state prison populations.69 The
federal prison population has continued to grow-more than doubling since
1995 70-and reaching a total of 215,965 in 2014.71 It experienced an average
annual increase of approximately 4 percent between 2000 and 2009, an
increase of 0.8% from 2009 to 2010, and an increase of 3.1% from 2010 to
201 1.72 On December 31, 2012, the federal prison system was operating at
138% of its highest capacity.73 In general, the federal system has tougher
sentencing laws, more restrictive supervision policies and fewer opportuni-
ties for diversion of defendants to alternative programs.
Increased prosecution of immigration offenses is also a key contributor to
federal prison population growth and overcrowding. According to the Pew
Prison Count, "increased prosecutions of immigration offenses help to
explain the divergent trends between most states and the federal system. Prior
to 1994, relatively few immigration cases in the federal courts reached
sentencing, but by 2008 they accounted for 28.2 percent of all federal
sentences, amounting to more than 21,000 individuals."74 According to
Bureau of Justice Statistics, the number of immigration offenders in federal
prison increased nine-fold from 1,593 inmates in 1985 to 13,676 inmates in
2000." Over that period, the incarceration rate and sentence length of
immigration offenders also increased sharply due to changes in federal
67. PAUL GUERINO, PAIGE HARRISON, & WILLIAM J. SABOL, U.S. DEP'T OF JUSTICE, BUREAU OF
JUSTICE STATISTICS, PRISONERS IN 2010 1 (2011). The state prison population dropped in 2009 for the
first time since 1972. However, the combined federal and state prison population increased in 2009.
PEW CENTER ON THE STATES, PRISON COUNT 2010: STATE POPULATION DECLINES FOR THE FIRST TIME IN
38 YEARS 1 (2010) available at http://www.pewcenteronthestates.org/uploadedFiles/PrisonCount_
2010.pdf?n=88010, [hereinafter Pew Prison Count]. See generally, Charlie Savage, Trend to Lighten
Harsh Sentences Catches On in Conservative States, N.Y. TIMES, Aug. 13, 2011, at A14.
68. See CARSON & SABOL, supra note 38.
69. U.S. Prison Population Drops for Third Year as States Adopt New Policy Strategies, PEW
CENTER PUBLIC SAFETY PERFORMANCE PROJECT, http://www.pewstates.org/news-room/press-releases/
us-prison-population-drops-for-third-year-as-states-adopt-new-policy-strategies-85899496150 (last up-
dated August 8, 2013).
70. Pew Prison Count, supra note 67, at 5.
71. BOP: Population Statistics, FED. BUREAU OF PRISONS, http://www.bop.gov/about/statistics/
population.statistics.jsp (last visited January 23, 2014).
72. See GUERINO ET AL., supra note 67, at 2. See also, CARSON & SABOL, supra note 38, at 3.
73. See CARSON & SABOL, supra note 38, at 31. The highest capacity refers to the maximum
number of beds reported across the three capacity measures: design capacity, operational capacity,
and rated capacity. Id. at 18.
74. Pew Prison Count, supra note 67, at 5.
75. JOHN SCALIA & MARIKA FX. LITRAS, U.S. DEP'T OF JUSTICE, BUREAU OF JUSTICE STATISTICS,
IMMIGRATION OFFENDERS IN THE FEDERAL CRIMINAL JUSTICE SYSTEM, 2000, at 2, 8 (2002). For
these offenders, the immigration offense was the most serious offense for which the immigrant was
incarcerated.
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sentencing policy.7 6 The incarceration rate for immigration offenders in-
creased from 57% to 91%, and the average time served increased from
3.6 months to 20.6 months.77 The increase in incarcerated immigration of-
fenders accounted for 14% of overall federal prison population growth dur-
ing that time period.7 8 The percent of noncitizens in federal prisons also in-
creased during that time, from 14% to 29% of the federal prison population. 7 9
Third, the recent decline in the overall prison population likely obscures
the extent to which overcrowding problems remain. An important variable is
how overcrowding is defined. Conventionally, it is defined in terms of the
percentage that the prison census bears to a facility's "operational capacity."
According to the Vera Institute, "[Official], [c]onservative measures show a
decline in crowding nationally among state prisons-from 114 percent of
their highest, 'operational' capacity in 1995 to 99 percent in 2004. A less
conservative measure, based on institutional design, shows that facilities
were operating at 115 percent of their capacity in 2004."8o As I note below,
California has been operating at about 166 percent of capacity, despite being
under a court order to reduce its overcrowding.8' The Vera Institute also
notes, "[c]orrections administrators define the operational capacity of their
own facilities by drawing on a number of factors to ensure that living
76. Id. at 2 ("Increased prosecutions and changes to sentencing policy have had a substantial
effect on the size of the Federal prison population.")
77. Id. at 2, I0.
78. Id. at 2.
79. Id. at 8.
80. VERA INSTITUTE OF JUSTICE, CONFRONTING CONFINEMENT. A REPORT OF THE COMMISSION ON
SAFETY AND ABUSE IN AMERICA'S PRISONS 26 (June 2006), http://www.vera.org/download?file=2845/
ConfrontingConfinement.pdf. There are three methods of rating prison capacity, and therefore
overcrowding, according to Bureau of Prisons (BOP) statistics. "Rated capacity is the number of beds
or inmates assigned by a rating official to institutions within the jurisdiction. Operational capacity is
the number of inmates that can be accommodated, based on a facility's staff, existing programs,
and services. Design capacity is the number of inmates that planners or architects intended for
the facility." U.S. DEP'T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, BULL. NJC 210677, PRISONERS IN
2004, at 7 (2005), http://bjs.ojp.usdoj.gov/content/pub/pdf/p04.pdf [hereinafter PRISONERS IN 2004].
The "conservative" estimate referred to by the Vera report is the estimate of population as a percent of
total capacity based on the lowest of these measures for the states and for the federal prison system
combined. The "less conservative" estimate is the estimate of total population as a percent of total
capacity based on the highest of these measures for the states and for the federal prison system
combined. In general, it seems that the "design capacity" is typically lower than the "rated capacity"
or the "operational capacity." This suggests that the architects and designers of the prison complexes
anticipated many fewer inmates per unit of physical space, regardless of the amount of other
resources that might be pumped into the facilities to manage the growing prison populations. The
second highest measure of the three is typically the rated capacity. This measure is higher than the
design capacity in part because of the increasing practice of double- and triple-celling prisoners.
The highest measure of capacity is typically the "operational capacity" and this measure is based on
BOP's assessment of the volume of staff, programs, and services within a facility; it seems that this
measure is independent of actual physical space, and of course is based on the subjective assessment
of the facility assessors, which probably leaves room for inflation. Significantly, these aggregate
measures fail to capture the tremendous variation among states.
81. This number comes from a calculation from the California Department of Corrections and
Rehabilitation (CDCR) reported figures. According to the CDCR, the design capacity is 79,858. The
current population figure is 132,831. Cal. Dep't of Corrections and Rehabilitation, Weekly Population
Figures, http://www.cdcr.ca.gov/realignment/3jp-chart.html (last visited July 7, 2013).
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conditions and services at least meet constitutional standards." 8 2 But, "[i]n
reality, corrections administrators are often under pressure from county and
state executives and legislators to raise their operational capacity and
sometimes to exceed it." 83 I suggest that prison administrators' own bureau-
cratic incentives probably cut the other way, in favor of a lower rating
capacity that can help establish their claims of overcrowding and attract more
funding to ameliorate the poor conditions in their facilities that overcrowding
produces.84
Fourth, many corrections administrators believe that running at more than
90% of their system's operational capacity deprives them of necessary
flexibility." Recognizing the considerable variation among states and lo-
calities in levels of crowding, the majority of prisons and many jails are
overcrowded by that 90% standard. "The average American prisoner lives in
an environment roughly the size of a king-size bed," psychologist and prison
consultant Craig Haney reported in 2006.86 "He concluded that when
crowding is understood as much more than squeezing more beds into a cell or
unit, American prisons are 'woefully overcrowded.'" 7
Fifth, a Vera Institute report explains other reasons why the decline in state
crowding statistics can be misleading and why the problem remains serious:
One explanation for the decrease in crowding by official counts is that
institutions increased their capacity by double- and triple-celling prison-
ers. Professor Craig Haney testified that when he began studying
prisons 30 years ago, double-celling was regarded by academics and
corrections administrators as an 'unmitigated evil.' 'Nothing has changed
except for the numbers of people that we have in prison to shift that
judgment. Nothing has changed in academia to suggest that crowding is
not harmful,' he said. Still, the entire decrease in crowding cannot be
explained by this shift in practice. Even measured against a facility's
original 'design capacity,' a number that never changes, crowding
declined from 125 percent of capacity in 1995 to 115 percent in 2004.8
Many systems expanded their capacity by building new facilities and,
in terms of available bed space, are less crowded than they were 10
years ago. So, why are we still concerned about crowding?
Crowding can occur even when facilities are less than full, as a result
of circumstances ranging from a rise in the number of high-risk
82. VERA INSTITUTE OF JUSTICE, supra note 80, at 26.
83. Id.
84. Cf Ross SANDLER & DAVID SCHOENBROD, DEMOCRACY BY DECREE 131-32, 170 (2003)
(describing institutional litigation cases in which defendants resist efforts to terminate court super-
vision in order to continue to benefit from increased budget allocations to their departments that
resulted from the court decree).
85. See VERA INSTITUTE OF JUSTICE, supra note 80, at 27.
86. Id.
87. Id.
88. PRISONERS IN 2004, supra note 80.
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prisoners who need their own cells to a broken water pipe that makes
cells uninhabitable. Equally important, crowding is about more than
physical space. Systems that now double-cell prisoners or that have
added beds have not necessarily been able to make parallel increases in
numbers of staff and in productive activities, two factors that affect
safety. This suggests that the data on crowding do not capture the
problems created by adding more and more people to a facility or
system.
Finally, national numbers mask variation among the states. While
some state systems are less crowded by conventional measures, some of
the largest systems are more crowded. California, the nation's third-
largest prison system, is currently at twice its capacity by some
estimates, and the Federal Bureau of Prisons, the largest system, is at
140 percent of its capacity. Furthermore, some state systems are simply
shifting the problem by increasingly leaving larger numbers of sen-
tenced prisoners in local jails.89
Sixth, "overcrowding," according to Haney, "is measured by more than
just the ratio of prisoners to rated capacity."90 It also includes the extent to
which a prison, or prison system, houses more prisoners than it has the
adequate infrastructure to accommodate. 9' "[M]any prison systems have
increased their rated 'capacity' over the last thirty years without commensu-
rate increases in programming, medical, and mental health resources. These
systems are 'overcrowded,' even though, ... they do not house greater
numbers of prisoners than [their rated capacities]."9 2
Seventh, the national focus on prison populations obscures the enormous
growth in jail populations. 9 3 Jail populations are actually growing faster
than prison populations.9 4 Public attention has been focused on prisons, with
increased support for reducing prison spending, sentencing reform, and
treatment, rather than incarceration for drug addiction. However, the same
attention has not been paid to jails and the impact that they have on the people
held in them, the communities surrounding them, and the counties that must
bear the financial burden. Since 2001, jail population growth exceeded prison
growth, with a slight reversal in 2006.95 Between 2001 and 2006, prison
populations grew II percent, while jail populations grew 21 percent. At
89. See VERA INSTITUTE OF JUSTICE, supra note 80, at 104 (Testimony of Craig Haney).
90. Craig Haney, The Wages of Prison and Overcrowding: Harmful Psychological Consequences
and Dysfunctional Correctional Reactions, 22 WASH. U. J.L. & Pot'Y 265, 266 (2006).
9 1. Id.
92. Id. at 266-67.
93. The following discussion of jails is taken almost verbatim from AMANDA PETTERUTI &
NASTASSIA WALSH, JUSTICE POLICY INSTITUTE, JAILING COMMUNITIES: THE IMPACT OlF JAIL ExPANSION
AN) EFFECTIVE PuuC SAFETY STRATEGIFs 2-12 (2008), http://www.justicepolicy.org/images/upload/
08-04_REPJailingCommunitiesAC.pdf.
94. Id. at 2.
95. Id.
617
GEORGETOWN IMMIGRATION LAW JOURNAL
midyear 2006, 35 of the 50 counties with the largest jail capacities had filled
their jails to 90% or more. More than half of those jails reported being over
capacity. As of midyear 2012, jails were operating at 84% of rated capacity.9 6
This was actually the lowest percentage of occupied jail capacity since
1984."
Moreover, this increase in jail populations is linked to the overpopulation
of prisons. Jails may be housing more sentenced prisoners because of
overcrowding in the prison system, the inability of the corrections system to
move people from jail to prison, and a shifting of responsibility for housing
prisoners from the state to counties. Jails routinely lease beds to federal or
state governments. As of 2005, 10 percent of the people in jail on any given
day were people who had been sentenced to prison, a population that
increased 16 percent in just five years.98 On December 31, 2010, 5.3% of all
state and federal prisoners were being held in local jail facilities.99
Finally, enhanced immigration law enforcement also fuels the rise in jail
populations. The heightened attention on immigration may have led to an
overall increase in detention of people for immigration violations under the
jurisdiction of ICE. At year-end 2006, ICE held in detention slightly over 40
percent more people than it did at year-end 2005.100 The majority of people
in ICE custody are held through intergovernmental agreements in state
prisons or local jails. At year-end 2006, local jails held 45 percent of the
people under ICE custody, the largest portion of all facilities used by ICE.'0 '
Jails have seen the largest increases in people held under ICE jurisdiction.
From 1995 to 2006, the number of people held in local jails under ICE
custody has increased more than 500 percent.10 2
C. Official Responses to Prison Overcrowding
Legal considerations aside, the budgetary stakes in relieving prison and
jail overcrowding are enormous and presumably explain most of the govern-
mental efforts to reduce it. Corrections spending represents a huge portion of
state budgets. It has quadrupled in just the past 20 years, and now accounts
for 1 of every 15 state general fund discretionary dollars. It has been the
fastest-growing category of state budgets except for Medicaid, and nearly
96. Id.
97. Id.
98. See generally id. at 4, 6, 22. Another trend fueling the surge in jail populations is that more
people are denied pretrial release and of those who are granted bail, fewer can afford to post it.
99. PAUL GUERINO, ETAL., supra note 67, at 32.
100. WILLIAM J. SABOL, HEATHER COUTURE & PAIGE M. HARRISON, U.S. DEP'T OF JUSTICE,
BUREAU OF JUSTICE STATISTICS, NCJ 219416, PRISONERS IN 2006, at 9 (2007).
101. Id. Subsequent versions of this report from the Bureau of Justice Statistics do not contain
information on the number of ICE detainees held in local jails.
102. Id.; Sourcebook ofcriminal justice statistics Online, http://www.albany.edulsourcebook/pdfl
t6612006.pdf. Subsequent versions of this table do not contain specific information on the number of
ICE detainees held in local jails.
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90 percent of state corrections spending has gone to prisons.1 0 3
Studies have examined how much governments could save by reducing
incarceration rates. One recent study claims that a reduction by one-half in
the incarceration rate of non-violent offenders would lower correctional
expenditures by $16.9 billion per year and return the United States to about
the same incarceration rate we had in 1993, which was already high by
historical standards.'0" The large majority of these savings would accrue to
financially-squeezed state and local governments, amounting to about one-
fourth of their annual corrections budgets.' 5 As a group, state governments
could save $7.6 billion, while local governments could save $7.2 billion."0
Whether and to what extent such reductions would increase the crime rate is
harder to estimate.
Whereas state corrections budgets had once been somewhat untouchable,
they are now being slashed in the wake of state budgetary crises. According
to one study,
[T]he budgets of at least 26 state departments of corrections have been
cut for FY2010, and even those whose budgets have not been cut are
reducing expenditures in certain areas.. . . Given that current state
budget deficits are expected to continue and possibly increase over the
coming years, states will need to continue to find ways to control
corrections costs. Each year, the decisions will become more difficult.
Management strategies may extend operating efficiencies, but the
resulting cost savings are likely to fall short of what states will need to
make ends meet. 0 7
States are desperately seeking new alternatives. 08
Prison overcrowding has forced some states to take extreme measures,
such as reducing health services and medicine for inmates, halting con-
struction and renovation of facilities, and reducing or abandoning valuable
programs. Some have begun to close prisons altogether, although this
reduces a state's overall prison capacity. For example, according to a Vera
Institute study published in July 2009, Michigan Governor Jennifer Gran-
holm announced that she would close three prisons and five prison camps,
103. Pew Prison Count, supra note 67, at 6.
104. John Schmitt, Kris Warner, & Sarika Gupta, Center for Economic and Policy Research, The




107. CHRISTINE S. ScoTr-HAYWARD, THE VERA INSTITUTE, THE FISCAL CRISIS IN CORRECTIONS:
RETHINKING POLICIES AND PRACTICES 2 (July 2009) available at http://www.pewcenteronthestates.org/
uploadedFiles/Vera-state-budgets.pdf?n= 5515.
108. E.g., Gary Fields & Nathan Koppel, States Seek Prison Breaks, WALL ST. J., Feb. 8, 2011,
at A3 (describing new reforms); see also MARSHALL CLEMENT ET AL., supra note 12 (reporting on
evidence-based strategies for increasing public safety, reducing recidivism, and reducing corrections
spending through improved supervision and intervention programs).
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laying off up to 500 employees, in order to save $118 million in fiscal year
2010, while New York plans to close three minimum security correctional
camps and parts of seven more facilities. "All told, at least 22 states have shut
facilities, reduced beds, halted expansions, or delayed the opening of new
facilities."lO09
The biggest budgetary savings, however, lie elsewhere. According to a
Vera Institute Report:
Staffing typically accounts for 75 to 80 percent of corrections budgets,
so substantial cost reductions can be achieved only when the prison
population shrinks enough to shutter a facility-whether a single
cellblock or an entire prison. In FY2010, states looking for large cuts
have turned to release policies and found that they can identify some
groups of people who can be safely released after serving shorter terms
behind bars."o
Nor are such fiscal considerations the only reason why states are desperately
seeking remedies for prison overcrowding."' An earlier Vera Institute report
found that such conditions encourage greater violence, illness, and discontent
among both prisoners and corrections staff. Overcrowded prisons are notori-
ously difficult to manage.'12
D. The Case of California
California is the most dramatic example of a state under severe pressure to
release prisoners prematurely in response to chronic and extreme overcrowd-
ing. The number of criminals incarcerated in California soared during recent
decades as voters and lawmakers approved tough penal measures such as the
"three-strikes" law." 3 Costs soared as well, of course, doubling in the last
decade in nominal dollars.' 14 Currently, approximately 11 percent of the state
budget-roughly $8 billion-goes to the penal system, which is more than
the state spends on initiatives like higher education.' '5 Writing in 2008, one
commentator summarized the situation:
California operates both the largest and most overcrowded correctional
system in the nation. "California houses more inmates than France,
109. Scorr-HAYWARD, supra note 107, at 6-7.
110. Id. at 2.
Ill. See Savage, supra note 67.
112. VERA INSTITUTE OF JUSTICE, supra note 80, at 11-15.
113. Shane Goldmacher, California's Prison Population Falls for the Third Straight Year, L.A.
TIMES (Mar. 17,2010),http://articles.latimes.com/2010/mar/17/1ocal/la-me-prisons17-201Omar17.
114. Id.
115. Randall C. Archibold, California, in Financial Crisis. Opens Prison Doors, N.Y. TIMEs,
Mar.23, 2010, atAl4.
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Great Britain, Germany, Japan, Singapore, and the Netherlands com-
bined." Further, California has the highest rate of recidivism in the
nation, and its inmate suicide rate is twice the national average. The
state's prison system is so massive that it is predicted that in five years
the state will spend more money on prisons than it does on higher
education. California's thirty-three state prisons currently house approxi-
mately 173,000 inmates in space designed for half that amount. Every
California prison holds substantially more inmates than it was origi-
nally designed to hold, with many operating at over 200 percent of
capacity. For example, when Avenal State Prison opened in 1987, it was
designed to house 2,920 inmates; in 2007, it housed 7,525. California's
local county jails are similarly plagued by severe overcrowding." 6
By 2010, after years of judicial oversight and pressure to reduce its prison
population, the state's prisons still held 164,000 inmates, double their
intended capacity." 7
Critics find that conditions in California's local jails are at least as bad as in
its prisons." 8 According to a May 2010 report by the American Civil
Liberties Union of Southern California, the Los Angeles County jail system
was the largest such system in the United States, housing nearly 20,000
detainees and costing nearly $1 billion a year to operate." 9 The Men's
Central Jail housed about 25 percent of the total L.A. jail population, and the
prison operated at about twice its official capacity.12 0 The spatial constraints
had resulted in increased rates of violence, psychiatric breakdown, and
suicide in correctional facilities.' 2' Unsanitary and hazardous living condi-
tions existed within the Men's Central Jail; prisoners were housed in
windowless cells and dorms plagued by poor ventilation, plumbing leakages
and stoppages, and extreme temperatures.1 22 The space provided per prisoner
in the jail fell shockingly short of nationally recognized standards.12 3
Overcrowding was a common theme behind all major problems at the Men's
Central Jail, including the culture of violence, a lack of transparency, poor
screening and treatment for the mentally disabled, and unsanitary living
conditions.12 4
116. David Muradyan, California s Response to the Prison Overcrowding Crisis, 39 McGIEORGE-
L. Rpv. 482, 484-85 (2008), citing Byron Williams, California Prison Crisis Product of Long-Term
Neglect, http://www.Huffingtonpost.com/byron-williams/california-prison-crisis-_b_58267.html
(July 29, 2007, 02:38 EST) (on file with the McGeorge Law Review).
117. Jess Bravin, California Prisons Frustrate Justices, WA.i. ST. J., Dec. 1, 2010, at A6.
118. AMERICAN Civii. LIBERTIES UNION OF SOUTHERN CALIFORNIA, ANNUAL REPORT ON CONDI-
TIONS INSIDE MEN'S CENTRAL JAIL 2008-2009, (2010), available at http://www.aclu.org/prisoners-
rights/annual-report-conditions-inside-mens-central-jail-2008-2009.
119. Id. at 1.
120. Id.
121. Id. at 38.
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Not surprisingly, politicians and inmates' lawyers have taken notice. In
2006, Governor Arnold Schwarzenegger declared a "prison overcrowding
state of emergency," warning that conditions in the state's thirty-three adult
prisons posed a serious risk to inmates and staff.125 Nevertheless, the state of
California has been fighting to fend off class action civil rights lawsuits
regarding prison conditions over the past several years. On June 23, 2007,
two lawsuits were filed contending that California's severe and chronic
overcrowding had caused unconstitutionally inadequate and dangerous con-
ditions in the prisons, including endemic violence, suicides, and lack of
access to health care. The cases, Coleman v. Schwarzenegger and Plata v.
Schwarzenegger, were consolidated and referred to a three-judge panel
which, on August 4, 2009, ordered the state to submit a plan within forty-five
days detailing "a population reduction plan that will in no more than two
years reduce the population of [California's adult prisons] to 137.5% of their
combined design capacity,"126 or about 40,000 inmates.127 The state sub-
mitted various inmate population reduction plans, the final version of which
was accepted on January 12, 2010.
Shortly thereafter, with the prison population at almost 200 percent of
capacity, the California Department of Corrections and Rehabilitation (CDCR)
nominally launched a program to reduce the state prison population by 6,500
inmates. This was done primarily by increasing the availability of good-time
credits and diverting those guilty of technical parole violations away from
prison.12 8 At the same time, the state appealed the court order, and the U.S.
Supreme Court granted certiorari to determine whether the three-judge panel
indeed had the proper jurisdiction to enter that order.12 9
On November 30, 2010, the Court heard oral argument in the case, now
called Brown v. Plata. A number of the justices expressed considerable
dissatisfaction and frustration with the state's lack of progress in reducing its
125. Proclamation No. 4278, available at http://gov.ca.gov/news.php?id=4278.
126. Coleman v. Schwarzenegger, 922 F. Supp. 2d 882, 1003 (E.D. Cal & N.D. Cal. 2009).
127. Id.; Plata v. Schwarzenegger, 603 F.3d 1088 (9th Cir. 2010).
128. The CDCR said that it was achieving its reduction in prison populations by strengthening
its parole system, and targeting resources more strategically. Low-risk parolees would get less
supervision, drug and mental health recovery courts would be expanded, and the parole agent-parolee
ratio would be increased, among other measures. Press Release, California Department of Correc-
tions and Rehabilitation, CDCR Implements Public Safety Reforms to Parole Supervision, Expanded
Incentive Credits for Inmates (Jan. 21, 2010), available at http://cdcrtoday.blogspot.com/2010/01/
cdcr-implements-public-safety-reforms.html. Recidivism rates for the CDCR have not yet been
released for 2010, so it is not yet ascertainable what the effect of the new policy may have been in
this respect. For the most current and archival information about CDCR recidivism rates see Offender
Information Reports, CAL. DEP'T OF CORRECTIONS AND REHABILITATION, http://www.cdcr.ca.gov/
ReportsResearch/OffenderInformation-ServicesBranch/OffenderInformationReports.html
(last visited Feb. 15, 2012). The state has previously experienced recidivism rates as high as
seventy percent. Archibold, supra note 115. In 2010, 71.3 percent of felon parolees in California were
returned to prison. 55.5 percent of paroloees were returned for violating the conditions of their parole,
and 15.8 percent of parolees were returned to prison with a new prison term after receiving a court
sentence for a new crime. CAL. DEP'T OF CORRECTIONS AND REHABILITATION, RATE OF FELON PAROLEES
RETURNED TO CALIFORNIA PRISONS, CALENDAR YEAR 2010 2 (2011).
129. Schwarzenegger v. Plata, 560 U.S. 964 (2010).
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prison census, but seemed reluctant to say which specific measures the state
should take to satisfy the constitutional standard, other than spending more
money on the problem.13 0 Their reluctance probably reflects the effect of
the PLRA,' 3 ' in which Congress restricted the authority of courts to issue
orders specifying in detail how prison officials must operate their systems or
otherwise limiting their discretion-unless the courts expressly find that such
specifications are the least intrusive remedies that are necessary to cure the
constitutional violation.13 2
The Supreme Court issued its decision in Brown v. Plata on May 23,
2011.133 The Court upheld the three-judge court's order, ruling that the
court-mandated population cap was necessary to remedy the unconstitutional
overcrowding. The Court also held that the PLRA authorized the relief
ordered by the three-judge court.134
Since the three-judge panel's initial order, California has barely succeeded
in reducing its prison population.' 3 5 Initially, the reduction in population was
accomplished mostly through transfers to out-of-state private prisons.1 36 As
of mid-July 2013, California had not yet taken any steps to reduce the prison
population through a general practice of releasing incarcerated prisoners
early, nor had such a plan ever been proposed by any of the parties to the
litigation.' 3 7 A number of state programs had an initial modest effect on
prison population reduction. In 2009, CDCR implemented a new program of
good-time credits and changed parole practices. ' The CDCR program,
required under state legislation passed in October 2009, included several new
practices targeted toward reducing the state's prison population. First, the
expanded good-time credits program allowed inmates to earn up to six weeks
off of their sentence per year by completing certain rehabilitation programs,
such as earning a GED, as well as additional credits for completing firefight-
ing training and working in institution firehouses, and for certain offenders,
130. Justice Breyer referred to the photographs of prison conditions as "pretty horrendous."
Transcript of Oral Argument at 20, Schwarzenegger v. Plata, 560 U.S. 964 (2010) (No. 09-1233),
available at http://www.supremecourt.gov/oral-arguments/argument-transcripts/09-1233.pdf.
131. Supranote4.
132. The strategy of targeting low-risk prisoners for good-time credits or parole violation
diversion will likely have less effect in California than it might elsewhere because approximately one
out of five prisoners in the state are serving life sentences, most of which were imposed for violent
crimes. Nationwide, only ten percent of prisoners are serving life sentences. Solomon Moore,
Number of Life Terms Hits Record, N.Y. TIMEs, July 22, 2009 at A24.
133. Brown v. Plata, 131 S. Ct. 1910 (2011).
134. Id. at 1923.
135. Telephone Interview by Talia Kraemer with Rebekah Evenson, Staff Attorney, Prison Law
Office (Feb. 4, 2011).
136. Id. See also Marisa Lagos, California to Ship More Prisoners Out of State, SAN FRANCISCO
CHRONICLE, Nov. 30, 2010.
137. Telephone Interview by Talia Kraemer with Rebekah Evenson, Staff Attorney, Prison Law
Office (Feb. 4, 2011). Telephone Interview by Jacob Goldberg with Rebekah Evenson, Staff Attorney,
Prison Law Office (July 23, 2013).
138. Id.
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credit was given for time served in county jail since sentencing.' 3 9 Inmates
lost earned credits for criminal misconduct, rules violations, and violence in
prison.14 0 Gang members and those convicted of certain violent crimes were
not eligible for the credits.14 '
The program also made three changes to California's current parole
practices. First, it created a new category of summary parole for certain low-
risk offenders.' 4 2 Offenders who were released to summary parole are
subject to standard parole search and seizure conditions upon release, but not
to traditional parole supervision.1 4 3 Second, it implemented the use of a
"parole violation decision making instrument" to guide the choice of appro-
priate sanctions for parole violators based on the individual's risk of reoffend-
ing.'44 Third, the program established and expanded drug and mental health
reentry courts to divert parole violators away from prison and into highly
structured treatment programs." 5 Under California's old parole practices,
70,000 parolees were reentering California prisons each year for technical
violations without a court sentence for a new crime.14 6 The combination of
parole initiatives may be expected to have some meaningful impact on the
California prison population. In addition to the good-time credit and parole
changes, the new California law raises the minimum monetary threshold for
certain grand theft crimes. 147 This change gives state prosecutors increased
discretion to charge certain offenses as misdemeanors, rather than felonies,
which would result in jail rather than prison time for the offender and further
reduce the prison population.14 8
Since the fall of 2011, the core of California's strategy to reduce state
prisoner overcrowding has been the 2011 Public Safety Realignment Plan
139. Press Release, California Department of Corrections and Rehabilitation, CDCR Implements
Public Safety Reforms to Parole Supervision, Expanded Incentive Credits for Inmates (Jan. 21,
2010), available at http://cdcrtoday.blogspot.com/20 10/01 /cdcr-implements-public-safety-reforms.
html. The extension of good-time credits is, in a sense, its own form of "early release." However,
all states have good-time credit programs, and until recently, California has had one of the more
restrictive good-time credit programs in the country. These changes thus bring California more in line
with standard practice. Telephone Interview by Talia Kraemer with Rebekah Evenson, Staff Attorney,
Prison Law Office (Feb. 4, 2011).
140. Press Release, California Department of Corrections and Rehabilitation, supra note 139.
141. Telephone Interview by Talia Kraemer with Rebekah Evenson, Staff Attorney, Prison Law
Office (Feb. 4, 2011).
142. Prior to these recent changes, California was unusual in that all prisoners, regardless of risk
designation, were released directly into parole supervision for a minimum of three years. Id.
143. Press Release, California Department of Corrections and Rehabilitation, supra note 139.
144. Id.
145. Id.
146. DEP'T oF CORRECTIONS AND REHABILITATION OFFENDER INFORMATION SERvIcEs BRANCH,
RATE OF FELON PAROLEES RETURNED TO CALIFORNIA PRISONS, CALENDAR YEAR 2009, at I (2010),
available at http://www.cdcr.ca.gov/ReportsResearch/OffenderInformationServices-Branch/
Annual/PVRET2/PVRET2d2009.pdf.
147. Supra note 141.
148. Id.
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("Realignment"), which began on October 1, 2011.149 Under Realignment,
responsibility for incarcerating and supervising the parole of low-level
offenders has been transferred from the state to the counties.15 0 Non-
serious,'1' non-violent 5 2 offenders who have not been convicted of register-
able sex crimes will serve their sentences in county jails instead of in state
prisons for terms of up to three years.' 53 There are sixty-three crimes that
have been designated exceptions to this general rule.154 For these crimes,
offenders must serve time in state prison even though the crimes are not
designated as serious or violent crimes under the California Penal Code.' 55
Under Realignment, counties are also responsible for supervising parole of
inmates released from jail or prison if the inmate's most recent offense was
non-serious and non-violent.' 5 6 The state retains parole supervision over
inmates who are paroled from life sentences, offenders whose current offense
was a serious or violent offense, high-risk sex offenders, and offenders with
mental health disorders.' 57 For all parolees, any time served for revocation of
parole must be served in county jail instead of in state prison, with the sole
exception of life-term offenders, who may be returned to state prison. 5 8
In addition to these measures, the remaining population reduction is to
be achieved through a combination of initiatives, including (1) increasing
capacity by creating new prison and jail beds;' 5 9 (2) releasing selected
inmates early under medical parole;16 0 and (3) an alternative custody pro-
149. See generally 2011 Public Safety Realignment, CA.Gov, http://www.cdcr.ca.gov/realignment
(last visited Dec. 18, 2011); CAL. Dm"T OF CORRECTIONS ANi) REiHABILITATION, REALIGNMENT REP3ORT
(Dec. 2013), available at http://www.cdcr.ca.gov/AdultResearchBranch/ResearchDocuments/
Realignment I YearReport_ 12-23-13.pdf.
150. Defendants' Report in Response to January 12, 2010 Order at 6, Plata v. Brown, No. 3:01-cv-
01351 (E.D. Cal & N.D. Cal., June 7, 2011).
151. "Serious" offenses are defined in CALIFORNIA PENAL COI)E § 1192.7(c).
152. "Violent" offenses are defined in CALIFORNIA PENAL CODE § 667.5(c).
153. Defendant's Report, supra, note 150, at 6-7.
154. CAL. DEP'T OF CORRECTIONS AN) REHABILITATION, FINAL CRIME EXCLUSION LIST, available
at www.cdcr.ca.gov/realignment/docs/Final-Crime-Exclusion-List.pdf (last visited Dec. 18, 2011).
Although the website says there are 59 exceptions, the official list contains 63.
155. AB 109 Final Crime Exclusion List, CA.xov, http://www.cdcr.ca.gov/realignment/AB-109-
final-crime-exclusion-list.html (last visited Dec. 18, 2011).
156. Post-Release (County-Level) Community Supervision, CA.cGov, http://www.cdcr.ca.gov/
realignment/Post-Release-Community-Supervision.html (last visited Dec. 18, 2011).
157. Id.
158. Parole Revocations, CA.oov, http://www.cdcr.ca.gov/realignment/Parole-Revocations.html
(last visited Dec. 18, 2011).
159. Press Release, California Department of Corrections and Rehabilitation, CDCR and Madera
County Officials Break Ground on $34 Million, 144-Bed Expansion of Jail, (July 7, 2011), avail-
able at http://cdcrtoday.blogspot.com/2011/07/cdcr-and-madera-county-officials-break.html. Under
AB 900, the state expects to add up to 53,000 new prison and jail beds through a combination of
facility construction and conversion of existing facilities. Id.
160. Marisa Lagos, Calif. convict wins state's first medical parole: 3rd strike, in 2007, was
robbery ofelderly couple, S.F. CHRON., June 16, 2011, http://articles.sfgate.com/2011-06-16/bay-area/
29664067 _medical-condition-medical-parole-craig-lemke. Under a new law, state prison inmates
may be released early if the state parole board determines that the inmates (1) are "permanently
medically incapacitated with a medical condition" that makes them "unable to perform activities of
basic daily living" and (2) do not pose a threat to public safety. Id.
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gram that seeks to reunite low-level offenders with their families.161
In all, though, these programs have had a limited effect. By 2012, the state
had practically abandoned any attempt to meet the court order. In the spring
of 2012, Governor Jerry Brown's administration released and the legislature
adopted a "Blueprint" to "save billions of dollars, end federal court oversight,
and improve the prison system."' 6 2 The Blueprint acknowledged that Realign-
ment alone would not bring the state into compliance with the court order.'63
Rather than proposing further reduction measures, however, the Blueprint
suggested that appropriate steps had been taken and, by planning to bring
back prisoners housed out of state, actually proposed to increase the state's
prison population.16 4 In a November 2012 court filing, the state acknowl-
edged that it would not meet the upcoming benchmark and requested a
modification of the order.16 5 The three federal judge court which had ordered
the prison reduction noted, "the Blueprint is not a plan for compliance; it is a
plan for noncompliance." 6 6
True to its Blueprint, California has not supplemented Realignment with
other policies intended to reduce its prison population. Instead, the state has
taken a series of actions to avoid the court order or openly defy it. In January
2013, the Governor declared that the state of emergency regarding prison
overpopulation had ceased, terminated his emergency powers, and ended a
program to house inmates out of state. 6 7 On January 7 and, again, on May 2,
161. Under the Program, non-serious, non-violent, non-sex offenders may qualify to serve part of
their sentences in a residential home, non-profit residential drug-treatment program, or a transitional-
care facility. Currently, the program is only available to female inmates, although the state may later
make it available to male inmates who are primary caregivers. To be eligible, female inmates must
have one year or less remaining in their state prison sentences, and they must volunteer for the
program. Inmates may be excluded from the program if they (1) currently or in the past committed a
serious or violent felony, (2) currently or in the past committed a sex offense, (3) escaped from
custody within the past 10 years, (4) are subject to an active restraining order, (5) committed certain
in-prison misconduct, (6) are affiliated with a gang, or (7) have a felony or ICE hold. The California
Department of Corrections and Rehabilitation (CDCR) retains responsibility for all inmates in the
program. Parole agents are responsible for the inmates' supervision and case management, but CDCR
does not staff the residences where inmates are housed or pay for their housing. CDCR estimates that
45% of female inmates will potentially be eligible for the program, though the percentage of inmates
approved for the program will be lower. CDCR predicts that the program will save the state $6 million
in the next year. Cal. Dep't of Corrections and Rehabilitation, Fact Sheet: Alternative Custody
Program (Sept. 12, 2011), available at www.cdcr.ca.gov/AdultOperations/FOPS/docs/ACP-Fact-
Sheet-Final.pdf.
162. STATE OF CALIFORNIA, THE FUTURE OF CALIFORNIA CORRECTIONS: A BLUEPRINT TO SAVE
BILLIONS OF DOLLARS, END FEDERAL COURT OVERSIGHT, AND IMPROVE THE PRISON SYSTEM I (2012),
available at http://www.cdcr.ca.gov/2012plan/docs/plan/complete.pdf.
163. Id. at 10.
164. Id. at 8, 32.
165. Defendants' November 2012 Status Report & Motion to Modify June 30, 2011 Order Re-
quiring Interim Reports at 3, Coleman v. Brown, No. 2:90-cv-00520-LKK (E.D. & N.D. Cal. Nov. 15,
2012), ECF No. 4259.
166. Opinion & Order Denying Defendants' Motion to Vacate or Modify Population Reduction
Order at 63, Coleman v. Brown, No. 2:90-cv-00520-LKK (E.D. & N.D. Cal. April II, 2013), ECF
No. 4541.
167. EDMUND G. BROWN, JR., A PROCLAMATION BY THE GOVERNOR OF THE STATE OF CALIFORNIA
(2013), available at http://gov.ca.gov/news.php?id= 17886.
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California filed motions to modify or vacate the court's population reduction
holding.168 Both motions were denied.16 9 The state, then, filed an appeal to
the Supreme Court to vacate the population reduction order.170 On Octo-
ber 15, 2013, in a one sentence summary disposition, the Court denied the
appeal.' 7 ' California must still comply with the population reduction order.
In the midst of litigation, the state has made a number of proposals
specifically involving the criminal immigrant population. 7 2 First, it pro-
posed that the Governor review the cases of deportable inmates and identify
some as eligible for sentence commutation, which would allow for the
prisoner's immediate release into federal custody and subsequent deporta-
tion.'7 The proposal was never seriously considered or adopted, however. 7 4
Second, the State relied on changed parole practices for deported criminals
that it already implemented.' 7 5 Prior to 2009, once a criminal immigrant was
discharged from prison and deported, California still maintained the indi-
vidual on a parole agent's caseload, though without active supervision.' 7 6 If
the deported parolee returned to California illegally, California would return
the parolee to a California prison for a parole violation.' 7 7 Under the new
policy, California discharges criminal immigrants from parole once they've
been deported and leaves any charges for illegal reentry to the federal
government.'7 8 California estimates that this new policy will result in a
reduction in the average daily prison population of 1,000 inmates per year.'
The plaintiffs in the litigation have also unsuccessfully put forward
168. Defendants' Response to April II, 2013 Order Requiring List of Proposed Population
Measures; Court-Ordered Plan at 2-5, Coleman v. Brown, No. 2:90-cv-00520-LKK (E.D. & N.D. Cal.
May 2, 2013), ECF No. 4572. See also Vauhini Vara, California Outlines Cuts to Prison Population,
WALL ST. J. (May 3, 2013) http://online.wsj.com/article/SB 100014241278873245820045784612034
01228188.html.
169. Opinion & Order Requiring Defendants to Implement Amended Plan at 1-3, Coleman v.
Brown, No. 2:90-cv-00520-LKK (E.D. & N.D. Cal. June 20, 2013), ECF No. 4662.
170. Defendants' Motion to Stay Three-Judge Court's June 20, 2013 Order Requiring Defendants
to Implement Amended Plan Pending Appeal at 4-5, Coleman v. Brown, No. 2:90-cv-00520-LKK
(E.D. & N.D. Cal. June 28, 2013), ECF No. 4673.
171. SUPREME COURT OF THE UNITED STATES, OCTOBER 15, 2013 ORDER LIST 1 (2013), available
at http://www.supremecourt.gov/orders/courtorders/101513zor.-4g25.pdf.
172. Interview by Jacob Goldberg with Rebekah Evenson, Staff Attorney, Prison Law Center
(July 23, 2013).
173. Exhibit A State Defendants' November 12, 2009 Response to the Three-Judge Court's
October 21, 2009 Order to Reduce Prison Population to 137.5% of Design Capacity at 7-8, Coleman
v. Schwarzenegger, No. 2:90-cv-00520-LKK (E.D. & N.D. Cal. Nov. 12, 2009), ECF No. 3726-1.
Sentence commutation for criminal immigrants has been used by Governor David Paterson in
New York for opposite ends: Governor Paterson recently pardoned twenty-four immigrants in order
to avoid the immigrants' deportations, not facilitate them. See 24 Immigrants Pardoned by Governor,
N.Y. TIMES (Dec. 25, 2010) http://www.nytimes.com/2010/12/25/nyregion/25pardon.html?_r=0.
174. See supra note 172.
175. Supra note 170 at 10.
176. Id.
177. Id.
178. Press Release, Cal. Dept. of Corr. and Rehab., CDCR to Discharge Deported Criminal
Aliens to Federal Authorities (Mar. 2, 2009), available at http://www.cdcr.ca.gov/News/Press
ReleaseArchive/2009_PressReleases/Mar_02.html.
179. Id.
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proposals relating to the immigrant criminal population, 80 specifically that
the state should transfer all prisoners with ICE holds (i.e. those trans-
ferred to ICE custody on their release date) to ICE when the prisoner is
within 6 months of her release date,' 8 ' which the plaintiffs claim would
reduce California's prison population by 1,298 to 1,038 inmates. 8 2
California responded to and rejected these suggestions on both policy and
legal grounds. First, the state claimed that granting early release to deportable
inmates would pose public safety issues: inmates would not necessarily be
deported and many of those deported might return.' 8 3 According to the state,
"Plaintiffs' proposal could cause numerous serious or violent offenders
being released back into California when federal immigration officials
decline to deport them, or when they return to California after having been
deported."' 8 4
Second, the state claimed that it did not have legal authority to order
early release of non-citizen inmates, even if released to ICE custody. The
state cited three state law provisions. California Constitution, Article 1,
Section 28(f)(5) provides that no inmate may be released prior to the
completion of his or her sentence in order to alleviate overcrowding.
California Penal Code section 2901 prohibits CDCR wardens from releas-
ing inmates until their sentences are complete.18 6 California Constitution
Article 5, Section 8 prohibits the Governor from commuting the sentences of
twice-convicted felons absent a vote of fourjudges of the California Supreme
Court.' 87
Finally, even if the state were to acquire legal authority to implement the
measure, California claimed that its ability to work with ICE might under-
mine the proposal. The state would need to negotiate an agreement with ICE
to take the prisoners six months before their sentences had expired. Given the
federal budget sequester, the state speculated that ICE might not be able to
hold these inmates and might not agree to the policy.' 88 If negotiations were
successful, the state estimated, it would take four to six months to begin
180. JFA Institute, James Austin PhD., http://www.jfa-associates.com/austin.html (Accessed
July 6, 2013).
181. Declaration of James Austin in Support of Plaintiffs' Statement in Response to October II,
2012, Order Regarding Population Reduction at 9, Coleman v. Brown, No. 2:90-cv-00520-LKK
(E.D. & N.D. Cal. Jan. 7,2013), ECF No. 4283-1.
182. Id. at 11.
183. Defendants' Response to April 11, 2013 Order, supra note 168, at 38.
184. Id.
185. Cal. Const. art. 1, § 28(f)(5) ("Sentences that are individually imposed upon convicted
criminal wrongdoers based upon the facts and circumstances surrounding their cases shall be carried
out in compliance with the courts' sentencing orders, and shall not be substantially diminished by
early release policies intended to alleviate overcrowding in custodial facilities.").
186. Cal. Penal Code § 2901; supra note 13, at 38.
187. Cal. Const. Art. V, § 8(a); supra note 13, at 27 ("The Governor may not grant a pardon or
commutation to a person twice convicted of a felony except on recommendation of the Supreme
Court, 4justices concurring."); Defendants' Response to April I1, 2013 Order, supra note 168, at 27.
188. Defendants' Response to April I1, 2013 Order, supra note 168, at 27-28.
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implementation in order to identify prisoners for release and resolve other
logistical problems. However, if ICE refused to agree to hold the inmates for
at least six months, the state reasoned that its constitutional and penal code
provisions would make such a program completely unworkable. 8 9
Despite rejecting all of the immigration-related proposals, the state has
modestly reduced its prison population. Since October 2011, the state's
prison population has decreased by over 34,000 inmates.' 90 The number of
parolees has also declined, from an all-time high of 125,105 on August 15,
2007 to a current total 47,053 parolees.' 9 ' On December 28, 2011, the state
met its first court-ordered reduction target: the population was at 166.8% of
design capacity, just under the court-ordered target of 167%, but several
individual prisons remained egregiously overcrowded. For example,
Mule Creek State Prison was at 202.9% of design capacity, and Avenal State
Prison was at 195.9%.192
The moderately successful population reduction at the state level has been
possible because Realignment simply shifted some of the overcrowding
problem to county jails. The initial influx of prisoners to the counties has
been higher than originally projected in part because many defense attorneys
delayed sentencing until after Realignment began so that their clients would
serve time in jail instead of in state prison.19 3 For example, Orange County
has received twice as many new inmates as originally projected, making it
likely that the county will reach its jail capacity by May 2012.194 Although
the state has allocated funds to the counties for Realignment, many counties
say these funds are not sufficient.' 9 5 Moreover, several counties are them-
selves under court order from separate lawsuits forbidding overcrowding in
those counties' jails.19 6
Counties have responded to the influx of inmates with a variety of
measures. Riverside County passed an ordinance that will charge inmates
189. Id. at 28.
190. Court-Ordered Targets for CDCR Inmate Population Reduction, http://www.cdcr.ca.gov/
realignment/3jp-chart.html; The Cornerstone of California's Solution to Reduce Overcrowding,
Costs, and Recidivism, CA.Gov, http://www.cdcr.ca.gov/realignment (last visited February 10, 2014)
(Weekly Population Figures chart).
19 1. Id.
192. Defendants' January 2012 Status Report in Response to June 30, 2011 Order at 6, Coleman
v. Brown, No. 2:90-cv-00520-LKK (E.D. & N.D. Cal. Jan. 6, 2012), ECF No. 414 1.
193. Katy Sweeny, Butte County Jail Crowded; Prisoner Realignment Shifts 110 to County
Lockup, CHICo ENTERPRISE-REcoRD (Dec. 12, 2011) http://www.chicoer.com/ci- 19528220; Richard
Winton & Andrew Blankstein, County Jails Filling Faster Than Feared; Sheriffs Scramble To Handle
Unexpectedly Large Numbers of Inmates Diverted from California Prisons, L.A. TIMiS, Nov. 16,
2011, at Al.
194. Winton & Blankstein, supra note 193.
195. Steven Harmon, Brown Hails Public-Safety Handoff to Locals, CONTRA COSTA TIMES
(Sept. 29, 2011) http://www.contracostatimes.com/ci_19006574. The state will provide counties with
$400 million this fiscal year, $850 million the next fiscal year, and $1 billion each year after that. Id.
196. See, e.g., Sweeny, supra note 193; Winton & Blankstein, supra note 193.
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$142.42 nightly for their stays in the county's jails.'9 7 While many inmates
will not be able to pay, the county estimates that about 25% of inmates will be
able to contribute some amount.' 98 Riverside County expected to reach its
jails' capacity by the end of 2011.199 Fresno County is no longer incarcerat-
ing parolees for parole violations, in order to avoid overcrowding. 2 00 In
Orange County, jail inmates sleep on the floor until new beds are made
available.20 1
Other counties have begun releasing jail inmates early. San Bernardino
County began releasing 150 inmates on December 9, 2011 to ease overcrowd-
* 202Motothinaeweeo
ing. Most of the inmates released by the county were to be parole violators
or inmates convicted of nonviolent crimes.2 03 Under the county's plan,
inmates must have served at least half of their sentences and have less than
thirty days remaining in order to be eligible for early release. 20 In Kern
County, the sheriff's department released fifty parole violators early due to a
lack of bed space, and as of November 2011, Los Angeles County was
considering releasing inmates awaiting trial and monitoring them with
electronic monitors instead. 2 0 5 Thus, while the state has repeatedly affirmed
that it will not release prisoners from state prisons early to comply with the
Brown v. Plata order,20 6 the state has indirectly caused early releases by
diverting inmates to county jails that are ill-equipped to house them.2 07
The conditions in California's prisons and its response have had negative
effects both inside and outside of the prison system. In 2013, in part due to
overcrowding, California experienced massive prison unrest. In July 2013,
30,000 California prisoners began a hunger strike to protest prison conditions
and the state's use of solitary confinement. This was the third and longest
prisoner hunger strike in two years.2 08 Reallignment may also have de-
creased public safety. After a prolonged period of decline, California's crime
rates modestly increased in 2011 and 2012. One study by the Public Policy
197. Jennifer Medina, In California, a Plan to Charge Inmates for Their Stay, N.Y. TIMES
(Dec. I1, 2011) http://www.nytimes.com/2011/12/12/us/in-riverside-california-a-plan-to-charge-
inmates.html?emc=tnt&tntemail= y.
198. Id.
199. Kate McGinty, Sheriff: Jails Will Reach Capacity by Year's End, DESERT SUN, Oct. 25, 2011.
200. Sweeny, supra note 193.
201. Id.
202. Richard Winton & Andrew Blankstein, County Jails Struggle with Prisoner Influx; Over-
crowding Shifts from State Prisons, Forcing Early Release of Some Inmates, L.A. TIMES, Dec. 10,
2011, at AA l.
203. Id.
204. Id.
205. Winton & Blankstein, supra note 144.
206. See, e.g., 2011 Public Safety Realignment, CA.Gov, http://www.cdcr.ca.gov/realignment
(last visited Feb. 15, 2012).
207. E.g., Vauhini Vara & Bobby White, County Jails Prepare for Extra Guests, WALL ST. J.,
Aug. 10, 2011, at A4 (discussing chaotic preparations on the State and County level and noting a
report by the Legislative Analyst's Office that warns that the Supreme Court mandate may not be
met).
208. Bob Egelko, California Prison Inmates End Hunger Strike, S.F. GATE (Sept. 5, 2013)
http://www.sfgate.com/crime/article/California-prison-inmates-end-hunger-strike-4789436.php.
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Institute of California suggests that realignment has contributed to an in-
crease in property crimes.2 0
II. THE LEGISLATIVE HISTORY OF THE IMPRISONMENT-BEFORE-
DEPORTATION RULE
Prison over-crowding, then, creates enormous legal, political, fiscal, and
management incentives to reduce the teeming prison population. In this
situation, one might predict that the federal government would try to reduce
this population, and thereby relieve some of the pressures for premature
release, by focusing its policy attention on a large subset of inmates-those
immigrant criminals who can be deported immediately (more or less) and
whom the government expects to deport eventually anyway. Were it to deport
them now rather than later, the government would in a single stroke gain
several important policy advantages. First, it would reduce-and perhaps
(depending on the numbers) end-the prison over-crowding. Second, it
would eliminate the substantial time and cost of incarcerating and maintain-
ing immigrant criminals in prison. Third, by hastening the criminals' return to
their native countries, it would accelerate what is likely, even under the best
of circumstances, to be a difficult and protracted process of re-integration
into those societies.
Why, despite these large potential benefits of pre-incarceration re-
movals, has the government not taken this straightforward course? The
reason lies in an almost century-old provision of the immigration statute,
INA Section 241(a)(4), which provides that, with exceptions for certain
nonviolent offenders discussed at the end of this Part, the government "may
not remove an alien who is sentenced to imprisonment until the alien is
released from imprisonment. Parole, supervised release, probation, or possi-
bility of arrest or further imprisonment is not a reason to defer removal."2 10
This Part analyzes the history and rationale for this "imprisonment-before-
deportation" rule. Three points emerge from the historical analysis of the
rule. First, it was based on a set of legislative facts and rationales that no
longer make as much sense as they originally did. In particular, it did not take
account of the much more recent problem of prison over-crowding and the
changed legal, fiscal, and political contexts that this problem has created.
Second, the only exceptions to the rule, enacted in 1996, are limited (they
apply only to certain nonviolent offenders) and have been used much less
than they could and should be used. Third, Congress has never focused on
this provision, much less reconsidered these rationales, with the exception of
a limited, unsuccessful effort in 1993.
209. MAGNUS LOFTSTROM & STEVEN RAPHAEL, PUB. POLICY INsT. OF CAL., PUBLIC SAFETY RE-
ALIGNMENT AND CRIME RATES IN CALIFORNIA 2 (2013), available at http://www.ppic.org/content/pubs/
rbIRB_1213MLRB.pdf.
210. Immigration and Nationality Act (INA) § 241(a)(4)(A), 8 U.S.C. § 1231(a)(4)(A) (2014).
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A. Early Congressional Debates About the Deportation of Post-Arrival
Immigrant Criminals
Prior to the Act of 1917, discussed below, non-citizens who had been
convicted of crimes in their home countries were deportable,2 1 ' but no
provision authorized the deportation of those who entered the United States
legally and committed crimes only thereafter while inside the country. The
question analyzed in this paper-whether immigrant criminals should serve
out their sentences in United States prisons before being deported-was not
considered until Congress entered into the much broader debate over whether
non-citizens who committed crimes after their arrival here should be de-
ported at all, a debate that culminated in the 1917 law and its "imprisonment-
before-deportation" provision.
Since 1890, Congress had debated the major contours and philosophies of
immigration law and policy. Congressional debate about immigration fo-
cused on such broad topics as, the "restriction [of immigration] as a principle
of policy, numerical restriction, the restriction of various subgroups, and ...
the national origins quota system."2 12 In 1907, Congress established a
commission to investigate the then-current state of immigration to the
United States and to make policy proposals. 2 1 3 Among the topics studied by
this "Dillingham Commission" (as it came to be known) was immigrant
criminality. The Commission's report concluded that it was "inexcusable"
that Congress had failed to adopt legislation providing for the deportation of
an immigrant who comes to the United States and, within a certain period of
time after arrival, commits a crime.2 14 Canada and the United Kingdom, it
noted, had enacted such laws; the United States should follow suit.2 15 The
commission, also finding that the nation was oversupplied with unskilled
labor, urged that immigration restrictions be imposed to ameliorate this
condition, and proposed to exclude "those who, by reason of their personal
211. Immigration Act of 1907, ch. 1134, § 21, 34 Stat. 898, 905 (1907) (amended 1917).
212. CHERYL SHANKS, IMMIGRATION AND THE POLITICS oi' AMERICAN SOVEREIGNTY, 1890-1990,
at 37 (2001).
213. Supra note 211, 34 Stat. at 909.
214. S. Doc. No. 61-783, at 26 (1911) ("The other serious, and in the opinion of the Commission
inexcusable, defect is the fact that aliens admitted to this country, unless it appears that such ad-
mission was in violation of law, may pursue a criminal career without danger of deportation. To
deport an alien of any class is entirely within the rights of any government, and provision should be
made for ridding the United States of aliens who, within a relatively short time after arrival, become
criminals. It seems entirely reasonable and just that this country should not harbor dangerous
criminals of another country, especially when their residence in the United States has been so brief
that their tendency to crime can not be attributed to conditions arising subsequent to their entry into
this country.").
215. Id. ("Under the Canadian immigration law aliens who become a charge upon the public, by
reason of crime or any other cause, within three years after their arrival may be, and in considerable
numbers are, deported to the countries whence they came. Under the British aliens' act the right to
deport criminals is exercised, and the Commission emphatically believes that the same principle
should be applied in the United States. It is not believed that the practice of deportation should be
sufficiently extended to include minor offenses, nor that the period of time within which deportation
could be made should be longer than the period required for naturalization.").
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qualities or habits, would least readily be assimilated or would make the least
desirable citizens."2 16
A passionate decade-long national debate ensued over whether and how
best to exclude and deport classes of immigrants, and how to deport post-
arrival criminals in particular. Most of the congressional debate focused on
other issues such as the exclusion of Hindus, 2 17 "persons of constitutional
psychopathic inferioity,"2 8anarchists and other radicals, 21 9 and the merits
of literacy requirements. 220 The subtler points of proposed laws received less
attention.
The first proposal to authorize the deportation of post-arrival criminals
appeared in a bill that came to the House floor on March 2, 1908, and
included a provision that such criminals would be deported only at the end of
their prison sentences.22 1 Subsequent debate on the bill focused almost
entirely on whether deporting post-arrival criminal immigrants was fair and
constitutional; the "imprisonment-before-deportation" provision was alluded
to but not discussed directly. The notion was expressed that the criminals
should have an opportunity to gain a pardon that would vitiate the basis for
deportation, and that this possibility implied the need to imprison them
here.222 One member, Representative Driscoll, did suggest that imprison-
ment in the United States might cause an unnecessary expense. If the
possibility of deportation were considered at the sentencing stage, Driscoll
thought, the criminal might be given a shorter sentence in order to hasten
deportation.22 3 This suggestion, however, was not pursued. The debate over
whether to deport post-arrival criminals at all resumed, and the bill providing
for such deportation was ultimately rejected.
In 1910, the full House took up another bill proposing the deportation of
post-arrival criminal immigrants.224 Again, the debate did not discuss the
216. S. Doc. No. 783, at 39 (1911).
217. See Hindu Immigration: Hearing Before the Comm. On Immigration, 63d Cong. (1913),
H.R. 9044 63d Cong. (1913).
218. H.R. Rir. No. 64-95, at 2 (1916).
219. See generally id.
220. See id. at 4-6.
221. 42 CONG. Raic. 2752 (1908).
222. Id. at 2753 (1908) ("Mr. Sulzer: Suppose a governor shall pardon a man. Mr Bennet of
New York: Then the law would not act on him. Mr. Sulzer: He would be restored to all his rights, and
hence could not be sent back. Mr. Bennet of New York: The pardon wipes out the conviction. This law
only acts at the expiration of his sentence. Similarly it would not act on a man on whom sentence was
suspended."). It is not clear why Bennet assumed that the rationale relating to a pardon would also
apply to a suspended sentence, and in fact the Act of 1917, which first authorized the deportation of
post-arrival criminals, created an exception for pardons but not for suspended sentences. See infra
at 234.
223. 42 CONG. Ric. 2754 (1908) ("Mr. Driscoll: Does not the gentleman think that the courts
would be apt to consider the fact that he would be deported after the expiration of his imprisonment in
imposing a sentence, and does not the gentleman think really that some courts might make it very
short in order to get rid of him? I do not know but it might be as well to make the sentence very short
and avoid the expense.").
224. 45 CONo. R~ic. 1565 (1910).
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"imprisonment-before-deportation" provision,225 and again the bill was
rejected. Congressional debates in the following years continued to include
a vocal minority opposing any deportation of post-arrival criminals. The ma-
jority who favored deportation in at least some such cases used the "impris-
onment-before-deportation" idea as a way to garner the support of this group.
This tactic can be seen in excerpts from a hearing before the House
Committee on Immigration and Naturalization, on March 11, 1916, in which
Mr. Arthur Woods, the Police Commissioner of New York City, testified
about H.R. 10384, the bill that would eventually insert the "imprisonment-
before-deportation" requirement.2 26 Chairman John L. Burnett cited the
committee's historical concerns about how to handle the cases of immigrants
who had lived with clean records in the United States for extended periods of
time and only then committed crimes:
We have had that question up a good many times before this committee
and we have always taken the view that to the man who comes here and
behaves himself right and then commits a crime afterwards the same
hard rule ought not to be applied as to the felon who comes here as a
felon.227
Representative Jacob E. Meeker raised the very question that we are
examining here, responding to Chairman Burnett:
[I]f he is not our citizen, why is it that we should bear the burden of
keeping him here, either in prison or out, if he is not our citizen?22 8
Chairman Burnett answered:
225. H.R. REP No. 61-404 (1910) (Laying out opinions of the majority and the minority of the
Committee on Immigration and Naturalization with respect to the deportation of post-arrival criminal
aliens, but making no mention of the policy of having them serve out their prison sentences in this
country before being deported).
226. Restriction of Immigration: Hearings Before the Comm. on Immigration and Naturaliza-
tion, 64th Cong. (1916) [hereinafter Restriction of Immigration] (statement of Hon. Arthur Woods,
Police Commissioner of New York City).
227. Id. at 12 (emphasis added). The Page Act of 1875 had barred the entry of certain convicts
and prostitutes. See Page Act of 1875, ch. 141, 18 Stat. 477 (repealed 1974). "[Ijt shall be unlawful
for aliens of the following classes to immigrate to the United States[:] persons who are undergoing a
sentence for conviction in their own country of felonious crimes other than political or growing out of
or the result of such political offenses, or whose sentence has been remitted on condition of their
emigration, and women 'imported for the purposes of prostitution."' Id. at 477. Responding to states'
lobbying for greater federal immigration enforcement and exclusions of certain classes of immi-
grants, Congress passed the first comprehensive federal immigration law, the Immigration Act of
1882, which mandated the exclusion and return of all "foreign convicts" and authorized the Secretary
of the Treasury to regulate such returns. Immigration Act of 1882, ch. 376, 22 Stat. 214. "[AII foreign
convicts except those convicted of political offenses, upon arrival, shall be sent back to the nations to
which they belong and from whence they came." Id. at 214.
228. Restriction of Immigration, supra note 226, at 13 (statement of Hon. Arthur Woods, Police
Commissioner of New York City).
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Well, because we have invited him to our home. He is our guest; he is
under our rooftree, and he came in with a clear record and maintained
his clear record up to the day of his conviction.2 29
Representative Riley J. Wilson had concerns similar to those of Chairman
Burnett:
[T]he man who may come here with a good record, with good purposes
and good intentions, and makes good when he arrives here, owing to
the fact that our atmosphere is not so perfect as it might be and his
associates might not be of the best, might not be entirely responsible for
the commission of a crime. I feel as if he might be our criminal, and it
might not be just fair to deport him. 2 3 0
Representative Adolph J. Sabath also echoed Chairman Burnett's sentiments:
A great many people who have been here a great many years cannot due
to unfortunate conditions that exist, become citizens. Meanwhile they
might have been married; they might have an American wife, a woman
who has been born here, and they might have two or three children.
Now, what would you do with the children and what would you do with
the wife?231
Police Commissioner Woods wanted to prioritize security above all else and
to apply rules strictly:
The rule is that if we get a man in this country who has not become a
citizen, who knocks down people in the street, who murders or who
attempts to murder people, who burglarizes our houses with blackjack
and revolver, who attacks our women in the city, those people should
not be here, and we should not be mawkish, sentimental, and weak
because we are afraid of doing injustice in one case.2 32
Despite his predispositions, however, Police Commissioner Woods eventu-
ally agreed with some other committee members that a law dealing with this
class of criminal immigrants must address concerns such as those of
Chairman Burnett and Representative Sabath through some exception-
making mechanism. Imprisoning criminal immigrants before their deporta-
tion seemed to be one means by which such concerns could be reconciled
with Police Commissioner Woods' emphasis on security: when Chairman
Burnett asked, "[b]ut are they not better provided for in Sing Sing than if they
are sent back?," Police Commissioner Woods replied, "[p]ut them in Sing
Sing first. We have about 600 there now." 2 3 3
229. Id.
230. Id. at 15.
231. Id. at 13-14.
232. Id. at 14.
233. Id.
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B. The Imprisonment-Before-Deportation Rule in the 1917, 1929, and
1952 Acts
It was in the Immigration Act of February 5, 1917 that the current
"imprisonment-before-deportation" rule first appeared, albeit coupled with
two anti-deportation protections: for pardoned criminals, and for judicial
recommendations against deportation (subsequently known as "JRAD").
Section 19 of that Act read in relevant part:
Provided further That the provision of this section respecting the
deportation of aliens convicted of a crime involving moral turpitude
shall not apply to one who has been pardoned, nor shall such deporta-
tion be made or directed if the court, or judge thereof, sentencing such
alien for such crime shall, at the time of imposing judgment or passing
sentence or within thirty days thereafter, due notice having first been
given to representatives of the State, make a recommendation to the
Secretary of Labor that such alien shall not be deported in pursuance of
this Act; nor shall any alien convicted as aforesaid be deported until
after the termination of his imprisonment. 234
The fact that these immigrants would be imprisoned in the United States until
their deportations, coupled with the JRAD exception, would provide an
opportunity for this judicial relief "at any time before deportation"235
concession to lawmakers who opposed the power to deport post-arrival
criminals at all. Though this "any time" amendment was eventually rejected
in favor of a shorter window for JRAD, the final version of the JRAD
provision also relied upon the fact that post-arrival criminals would be
imprisoned here; the 1917 Act gave the sentencing judge up to thirty days
after the time of sentencing to recommend that the immigrant convicted of a
crime of moral turpitude not be deported.23 6 It could be said, then, that one of
the purposes served by having criminal aliens serve out their prison sentences
in this country was to permit the implementation of an exception-making
mechanism, the JRAD, which was itself a bargaining chip in negotiations
over whether to deport non-citizen criminals at all.
For purposes of my argument against imprisonment-before-deportation, it
is significant that in contrast to the debate in 1917, few if any members of
Congress today question the propriety, in principle, of classifying immigrants
who commit crimes of moral turpitude (or some other criterion of severity)
after arrival as deportable, as they have been since 1917. Indeed, this
long-standing moral consensus persists despite the fact that the JRAD
remedy no longer exists to palliate the deportation power in such cases, it
234. Immigration Act of 1917, 39 Stat. 874, 889-890 (emphasis added).
235. 53 CONG. REC. at 5169-71 (1894).
236. 39 Stat. 889-890.
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having been abolished in 1990. Thus, two of the underpinnings of the
imprisonment-before-deportation position-the claim that post-arrival crimi-
nals of moral turpitude should not be deportable, and the JRAD remedy for
those who are deportable-no longer exist. This strengthens the case that a
new policy of deportation before significant imprisonment in the United
States has occurred.
In the aftermath of the passage of the Act of February 5, 1917, lawmakers
proposed various amendments to the Act generally, and to its deportation
provisions specifically. Here again, the wisdom of having post-arrival crimi-
nal aliens serve out their prison sentences in the United States before
being deported was barely addressed. Just as before the passage of the act,
this particular issue was lumped together with policy proposals that were
far more contentious. Accordingly, Congress's attention was directed
elsewhere.2 37
With one significant exception, the law governing the deportation of
criminal immigrants remained essentially stable until enactment of the land-
mark McCarran-Walter Act of 1952, discussed immediately below. The
exception was a statutory change in 1929, which essentially reworded the
imprisonment-before-deportation provision to read that the criminal "shall
not be deported under any provision of law until after the termination of the
imprisonment."2 38 The reason that the statute was revisited in 1929, accord-
ing to the legislative historian E.P. Hutchinson, was that Congress was
concerned about deported criminals re-entering the country and thought "that
punishment beyond deportation or redeportation was called for, . .. [and
therefore] acted to make reentry by a previously deported alien a felony
punishable by imprisonment of up to two years, a fine of up to $1,000, or both
237. See e.g. 56 Cong. Rec. 8108, 8109-10 (1918). Responding to a bill that would tighten the Act
of February 5, 1917 with respect to the exclusion and deportation of anarchists, Representative
Rogers asked why aliens who return to this country after being deported, and are therefore guilty of a
felony, should need to stand trial and serve out their prison sentences before being deported yet again:
I wondered if there might not be cases where it would be desirable for the Secretary of Labor
to have authority to deport at once without subjecting him to the absolute necessity of having
this man tried for a felony? It seems to me the quicker you can get rid of cattle of this kind the
better, and as the law now stands there must be first the trial and conviction and imprisonment,
and only then at the conclusion of the imprisonment the deportation.
In his response, Representative Burnett, the author of the bill, suggested that this policy had not
been interrogated so rigorously:
I do not know that there would be any serious objection to the suggestion of the gentleman.
This was the idea, however, that the man that came back after he had been deported had better
be put into a prison, because if you deport him again maybe next week he will return, and so on
ad infinitum; and if he should return, under this bill he could at once be tried and convicted of
felony and imprisoned, and at the end of the term of imprisonment be deported . . . I will give
careful consideration to the suggestion.
The conversation then quickly turned to the more contentious matters, such as the legal definition of
.anarchist."
238. Act of March 4, 1929, § 3, 45 Stat. 1552. The provision continued: "For the purposes of
this section the imprisonment shall be considered as terminated upon the release of the alien from
confinement, whether or not he is subject to rearrest or further confinement in respect of the same
offense."
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fine and imprisonment."2 3 9 In the same enactment, Congress inserted the new
wording for the provision quoted above.
The provision was next revisited in the McCarran-Walter Act of 1952,
a comprehensive overhaul of the immigration statute, which introduced most
of the language of the provision as it is now codified in Section 241(a)(4):
An alien sentenced to imprisonment shall not be deported until such
imprisonment has been terminated by the release of the alien from
confinement. Parole, probation, or possibility of rearrest or further
confinement in respect of the same offense shall not be ground for
deferral of deportation." 2 40
Although semantic changes were made in 1952, this particular pro-
vision was eclipsed by the many other controversial issues that dominated
the immigration policy debates of the day, as it had been in 1917 and
thereafter.
C. 1993: The Unsuccessful Schumer Amendment
The only serious effort to modify the imprisonment-before-deportation
rule occurred in 1993, when Representative (now Senator) Charles Schumer
introduced an amendment that would authorize the Attorney General to
deport aliens sentenced to imprisonment before the termination of their
sentences if the Attorney General "determine[d] that the alien has been
adequately punished and that such deportation of the alien is appropriate," or
approved the request of a state official who had made the same determination
for state inmates.2 41 The bill did not pass.24 2 The record from a 1994 hearing
on immigrant criminals reveals reasons why some other lawmakers opposed
the Schumer amendment-and why some lawmakers today might likewise
oppose the reform proposed in part V of this paper.2 4 3
First, although the Schumer amendment would only permit deportation
of those criminals determined to have been "adequately punished," some
239. E.P. HUTCHINSON, LEGISLATIVE HISTORY OF AMERICAN IMMIGRATION PoLIcY 1798-1965, at
448 (1981).
240. Immigration and Nationality (McCarran-Walter) Act of 1952, Pub. L. No. 414, ch. 477,
66 Stat. 163, 212.
241. Criminal Aliens Incarceration Act of 1993, H.R. 2438, 103d Cong. 2 (1993). The bill would
also have authorized judges sentencing "aggravated felon" immigrants to "declare" them deport-
able, which the provision seemed to make tantamount to an order of deportation, and in addition
would require the Attorney General to take into federal custody "undocumented criminal aliens" upon
request by an appropriate state official exercising authority over their incarceration. Id. at 3-4.
242. David Yassky, then counsel to Representative Schumer on the immigration subcommittee,
does not recall why the amendment failed but assumes that it was because of concerns that the
criminals would return to the U.S. Telephone interview, Aug. 3, 2010.
243. See Criminal Alien Deportation Legislation: Hearing on H.R. 723, 1067, 1459, 1496,
2306, 2438, H.Con.Res. 47, H.R. 2041, 2730, 1279, 2993, H.R. 3302, and H.R. 3320 (Title IV) Before
the H. Comm. on the Judiciary, Sub. Comm. on Int'l Law, Immigration and Refugees, 103d Cong.
(1994).
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lawmakers still expressed concern about whether adequate punishment could
be assured if they did not complete their sentences.2
Second, some worried that deporting immigrant criminals before they
completed their full sentences here would exacerbate the problem of their
illegal reentry. As Representative Henry Hyde put it:
[O]ne of the problems with arresting an illegal alien for committing
a crime and deporting him immediately is that many times they are
deported and do no time at all for the crime they have committed and,
because our borders are so porous, come right back in to commit
another one, never having been punished for the original crime, and that
creates a dilemma, because if someone has committed a crime, they
ought to do some time and then be deported ... [B]ut if they are
deported immediately upon arrest because they are illegally in the
country, it may be . . . they go back to their own country where they are
not going to go to jail in their own country.245
In response to Representative Hyde's concern, Representative Schumer
first agreed ("Right, I agree with the gentleman, that is a real dilemma, and
we certainly want people who commit crimes here to serve. The case I have
documented is after they have served."), but then clarified that his legislation
pertained only to immigrants who had already served some amount of their
sentences. Representative Schumer then continued: "You know, all they have
to do is find out from the local correctional authorities that Mr. X is supposed
to get out in 6 months and have the documents prepared so after they have
served their sentence they are deported, and they are not." 2 4 6
Representative Bill McCollum noted that the states were divided on this
issue according to the size of their incarcerated criminal alien populations:
There is a diversity of opinion as to whether criminal aliens should
be deported prior to completion of their sentence . .. States such as
California that are very concerned about the high incidence of reentry
of deported criminal aliens and recidivism by these aliens, support
completion of sentences prior to deportation. Other states, such as New
York and Florida, tend to be more supportive of allowing, but not
mandating deportation prior to completion of an alien's sentence.24 7
Representative Romano Mazzoli asked Representative Hunter (whose
state, California, opposed early deportation), "[H]ave you analyzed . .. the
fact that in some cases [immigrant criminals] may be so swiftly deported that
244. Id. at 63 (remarks of Representative Canady).
245. Id. at 123.
246. Id.
247. Id. at 156.
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they don't really suffer anything for the crime that they committed, and so
they may be more prone to come back? I don't know whether that is a
factor."24 8 Representative Hunter cited INS statistics to suggest that this was
indeed a problem, "Yes, the briefing I got, Mr. Chairman, was from INS with
respect to some 300 criminal aliens who had done time and were taken back,
and then they checked to see how many were apprehended again on the
border, and it was 10 percent within a few weeks, indicating a lot of them had
come through."2 49
A third argument against the Schumer bill was that, as INS officials
proposed, Congress should focus on strengthening the deportation apparatus
already in place, namely the Institutional Hearing Program (IHP), which was
the predecessor of the current CAP, rather than diverting resources towards
deporting immigrant criminals before completion of their sentences. 2 5 0 As
INS Deputy Commissioner Chris Sale put it, "The INS prefers to maintain
the institutional hearing process as the centerpiece of our criminal alien
removal strategy." 2 5 ' Representative Anthony Beilenson agreed, "These are
problems that do not require a change in the law, they require only more will
and perhaps more resources to enforce the law we already have."2 52
Fourth, some lawmakers, prefiguring a current theme in immigration
debates, wanted to focus on securing borders, which they argued would
prevent the entry of such criminals in the first place.2 53 Congress, in enacting
the AEDPA and IIRIRA of 1996, its major overhaul of the statutory
provisions facilitating the deportation of immigrant criminals, codified the
imprisonment-before-deportation provision, Section 241(a)(4)(A) in its pres-
ent form:
Except as provided in section 259(a) of Title 42 and paragraph (2),
the Attorney General may not remove an alien who is sentenced to
248. Id. at 138.
249. Id.
250. Id. at 178 (statement of Chris Sale, Deputy Commissioner, Department of Justice, Immigra-
tion and Naturalization Service: "[judicial deportation] could be efficient, it also could exacerbate
Federal court docket delays and would require a commitment of INS resources at an earlier stage of
the criminal process. The Administration prefers improving the Institutional Hearing Program (IHP),
as announced by the Attorney General on February 3rd. We are concerned that this provision could
result in an increased burden on the Federal courts and prosecutors, a lack of uniformity in granting
discretionary relief (currently the Board of Immigration Appeals (BIA) provides guidance through
precedent decisions in this regard), and possible expansion of aliens' mandatory rights resulting from
merging the deportation determination with the criminal process.").
251. Id. at 176.
252. Id. at 172.
253. As Representative Hunter put it, "[A]bsent a strong, enforceable border, we can solve other
immigration problems by [other measures] but we will still have the criminal alien problem."
Representative Mazzoli echoed this concern, "[W]hat we are talking about ultimately is a problem of
not keeping people out in the first place who have no reason to come in, and so the other things we are
dealing with, criminals in jails . . . all of these vexing questions really could be prevented if we were
able to keep them out, and so let me go back to what you were saying about the addition of 5,000
Border Patrol people." Id. at 129-30.
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imprisonment until the alien is released from imprisonment. Parole,
supervised release, probation, or possibility of arrest or further impris-
onment is not a reason to defer removal.25 4
D. 1996: The Statutory Exceptions to the Imprisonment-Before-
Deportation Rule
At the same time, Congress added a subsection (B) containing two largely
parallel exceptions to Sec. 241 (a)(4).255 These exceptions were similar to the
Schumer proposal from the preceding Congress, although Schumer would
have delegated discretion to corrections officials as to which criminals would
be deported early, whereas subsection (B) limited early deportation to those
criminals who had committed certain non-violent offenses. For reasons that
are discussed below, the present article prefers Schumer's approach of
broader official discretion.
These two exceptions authorize the deportation of certain classes of
non-violent criminals before they complete their sentences. The first excep-
tion, applicable to those in federal custody, allows the Attorney General to
deport the immigrant early if (1) the immigrant is confined for most
nonviolent offenses, 256 and (2) the Attorney General determines that the
removal "is appropriate and in the best interest of the United States."2 57 The
second exception concerns criminals in state or local custody convicted of a
nonviolent offense (again, with some specified exceptions).2 58 These excep-
tions authorize removal before the criminal serves his sentence if (1) the
appropriate state official determines that early removal is appropriate and in
the best interests of the state, and (2) requests the Attorney General to
approve it. 2 5 9
ICE has implemented a voluntary program under this second exception for
nonviolent offenders in state custody. The program, called Rapid REPAT
(Removal of Eligible Parolees Accepted for Transfer), is voluntary for
both the participating state and immigrant inmates within the state. 2 6 0 In
254. 8 U.S.C. § 123 I(a)(4)(A) (2006).
255. See 8 U.S.C. § 123 1(a)(4)(B) (2006).
256. This exception does not extend to "an offense related to smuggling or harboring of aliens" or
to certain specified "aggravated felonies" (i.e., illicit trafficking in a controlled substance, firearms,
destructive devices, or explosive materials; certain offenses relating to explosives, firearms, child
pornography, and national security information or undercover agents). 8 U.S.C. § 123 1(a)(4)(B)(i).
257. Id.
258. 8 U.S.C. § 1231(a)(4)(B)(ii). This exception does not extend to certain firearms and ex-
plosive or destructive materials offenses.
259. In IIRIRA, Congress added the exception referring to "section 259(a) of Title 42" which
remains in the U.S. Code, even though the Section 259 of Title 42, was repealed in 2000. 42 U.S.C.
259(a) had required the deportation of non-citizen drug addict convicts directly from hospitals, if they
had been incarcerated there, rather than having them return to a penal institution to serve out the
remainder of their sentences. This statute was repealed in 2000. Pub.L. 106-310, Div. B, Title XXXIV,
3405(a), 114 Stat. 1221 (repealed 2000).
260. U.S. IMMIGRATION & CUSTOms ENFORCEMENT, FACT SHEET ICE RAPm REli'Ar PROGRAM I
(2009), available at http://www.ice.gov/doclib/news/library/factsheets/pdf/rapidrepat.pdf.
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participating states (California is not among them),26 ' inmates who have
been convicted of nonviolent offenses and meet other eligibility require-
ments may receive early conditional release if they have a final order of
removal and they agree to return to their country of origin and not to come
back to the United States.262 The Rapid REPAT Program is discussed further
in Appendix 3.
The limited legislative history of these (B) exceptions indicates that
they were adopted with no evident dissent, and under the same policy logic
advanced by this article: that federal and state prisons contain a large number
of criminal immigrants; that a substantial number of these criminal immi-
grants are legally removable simply by reason of their criminal convictions;
that removing them would reduce prison overcrowding, incarceration costs,
and recidivism in the U.S. associated with these criminals; and that enhanced
penalties for illegal re-entries by those removed would deter such re-entries.2 63
Although use of this early-removal authority has been growing gradually,
it is striking that these removals involve criminals who have already served a
good part of their sentences rather than removing criminals before or soon
after they are imprisoned. A history of how the federal government and the
states have implemented (or failed to implement) this authority is presented
in Appendix 3.
III. CONGRESS'S GROWING DEMAND FOR THE DEPORTATION OF
IMMIGRANT CRIMINALS
During the 1980s and 1990s, congressional concern about immigrant
crime reached its zenith.2 " In 1986, 1988, 1990, 1991, 1994, and twice in
1996, Congress debated and passed laws targeting immigrant criminals
and immigration law enforcement agencies (then combined in the Depart-
ment of Justice (DOJ), especially the Immigration and Naturalization Service
(INS)). 26 5 Key committees held hearings on the subject of immigrant crime
nearly every year from 1986 to 1998.266 As early as 1985, members
commissioned detailed reports from the Government Accountability Office
(GAO).26 7 Immigration officials regularly testified on the subject before
261. See infra app. 3, at 4-5.
262. Id.; Rapid REPAT, U.S. IMMIGRATION & CUSTOMs ENFORCEMENT, http://www.ice.gov/rapid
repat/ (last visited Feb. 12, 2012).
263. For a more detailed account of the legislative history, see Katherine Reisner, Legislative
History of (B) Exceptions, (attached to email dated Dec. 30, 2010) (on file with author).
264. The discussion in this Part covering the period up to 1998 draws heavily, sometimes
verbatim, from Schuck & Williams, supra note 30, part IV. Most of that article focused on how
law-enforcement federalism affected policies designed to more quickly and effectively deport
immigrant criminals.
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congressional committees. 268 Despite budgetary austerity, Congress more
than doubled the size of the INS budget in the six years between 1993 and
1999, with much of the increase flowing to the deportation system. 269
As Congress learned during this period, the system for deporting immi-
grant criminals was remarkably ineffective. According to a study published
in 1986, during one period of fifteen months, as many as ten percent of
arrested felons in New York City were immigrants.27 0 Without sufficient
investigative staff to interview immigrant arrestees, the INS district offices
screened only about one in nine of them before local law enforcement
agencies, which had made the arrests, released them.271 Those who did wind
up in deportation proceedings languished there for months, and, with only
400 detention beds available to the district office, many were released.27 2
Although those who remained in detention were generally removed within
ninety days of apprehension, only 17.5 percent of those released over the
three years prior to the study were actually deported.2 73 Of those released,
24 percent absconded, and 35 percent were arrested for new crimes. 2 74 In
one sample of arrestees investigated by the INS, 21 percent had been
deported previously.275 The GAO found that many of the immigrant crimi-
nals removed from the New York City area were never even listed in the data
systems used to screen entry into the United States.2 76
This information about the fecklessness of the government's efforts to
deport immigrant criminals, even after Congress had begun to pay serious
attention to the problem, was very disturbing not only to Congress and the
general public, but also and especially to politicians from states that have
large immigrant populations, such as like Florida and New York. 277 After all,
the causes and nature of the problem were evident, and possible solutions had
begun to emerge, as early as 1986.278
In 1986, the INS launched its Alien Criminal Apprehension Program
(ACAP),27 9 which aimed to work with local agencies to begin deportation
proceedings even before conviction. 280 The IHP, created in 1988, sought to
commence deportation proceedings for inmates in federal and state prisons
268. Id.
269. Id. at 424.
270. Id. at 425.
271. Id.
272. Id. at 425-26.




277. Id. at 432-33.
278. Id. at 432.
279. Criminal Aliens: INS Enforcement: Hearing Before the H. Subcomm. On Immigration,
Refugees and International Law, 101st Cong. 7-8 (1989) (statement of Lowell Dodge, Director,
Administration of Justice Issues, General Government Division), available at http://archive.gao.gov/
d48tl3/139869.pdf.
280. Schuck & Williams, supra note 27, at 427-28.
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before the completion of their sentences by bringing together attorneys,
immigration judges, and incarcerated aliens in order to expedite the process,
thus eliminating the need for further detention by the INS.2 8 1
In 1988 [STET], Congress created a new class of immigrant criminals-
"aggravated felons"-and sharply limited their legal rights.28 2 It curtailed
their access to discretionary relief, forced them to file expedited appeals, and
subjected them to more stringent re-entry conditions and penalties.28 3 The
1988 law contained some managerial directives, such as mandating the IHP
by statute, and requiring the agency to take all aggravated felons into custody
without bail upon completion of their sentences if their removal hearings had
not yet been completed. Nevertheless, the deportation process remained
notoriously ineffective.2 84
In 1990, a frustrated Congress rewrote deportation law. It imposed higher
penalties for non-appearance at deportation hearings, eliminated JRAD
relief,285 expanded the definition of aggravated felony, and further penalized
anyone who committed an aggravated felony.2 8 6 In the years following,
however, there was little additional funding of deportation enforcement and
the problem of criminal immigrants continued to grow. 2 8 7 The government
continued to lose ground against them.28 8
By the beginning of 1994, however, Congress's detachment and the
INS's passivity were coming to an end. The INS began to request substantial
new resources to build a new deportation infrastructure. Congress began to
support the INS, meeting or exceeding the administration's sizeable requests
each year. The most important cause of this shift was the political muscle
exerted by California and Florida politicians. During this period, Congress
again expanded the definition of aggravated felony, created a streamlined
administrative deportation procedure, eliminated the right of certain immi-
grant criminals to seek discretionary relief from deportation, and permitted
judges in federal criminal cases to order deportation. It also substantially
281. 2002 OIG AUDIT REPORT, supra 62 at 1.
282. Id. at 433-34.
283. Id. at 434.
284. Schuck & Williams, supra note 30, at 433-37.
285. "In sharp contrast to the legislative debate that marked the enactment of JRADs in 1917,
Congress eliminated this provision without much discussion at all. In the crime control bill that
became part of the Immigration Act of 1990, the House of Representatives originally proposed to
limit JRADs by excluding convictions for the recently enacted aggravated felony deportation ground.
The bill was amended, however, to repeal JRADs altogether. Proponents of JRADs (including some
state court judges) lobbied for Congress to retain this provision, but the issue was never addressed in
congressional debates. Instead, JRADs were simply washed out of the statute among the waves of
increasingly harsh congressional measures intended to crack down on noncitizen criminal offenders."
Margaret H. Taylor & Ronald F. Wright, The Sentencing Judge as Innigration Judge, 51 EMORY L.J.
1131, 1150-51 (2002).
286. Schuck & Williams, supra note 30 at 438 & n.362. Further penalization included barring
the felon from seeking asylum and limiting the time for appealing deportation orders, among other
measures.
287. Id. at 438-43.
288. Id.
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increased funding for deportation enforcement, further restricted criminals'
procedural defenses, and authorized several new routes to deportation.2 89
In 1996, Congress passed the most stringent provisions governing deporta-
tion of immigrant criminals yet adopted.290 It once again expanded the
definition of aggravated felony, lowered the sentencing threshold required to
make certain crimes the basis for deportation, and subjected most immigrant
criminals to summary deportation .29 Additionally, Congress foreclosed
almost all forms of relief for such criminals unless they were long-term legal
residents and permitted state and local law enforcement officers to arrest and
detain immigrants who had been previously convicted of a felony and
deported.2 92 Significantly, it also required the INS to take custody of most
incarcerated immigrant criminals upon completion of their sentences, but
postponed implementation of this requirement due to insufficient detention
space.29 3
In 1998, the IHP transitioned into the Institutional Removal Program
(IRP).2 9 4 At that point, ACAP and the IRP had similar functions-with
ACAP tasked with picking up coverage of U.S. penal institutions not covered
by the IRP.295 By the end of the decade, the INS had substantially increased
the number of IRP hearings and the screenings of prisoners in local jails with
large immigrant populations. 9  The INS improved its information systems
and coordination both internally and with local law enforcement. Congress
had dramatically increased the INS's own enforcement resources. Most
interesting in light of the "imprisonment-before-deportation" policy, Florida
and New York had established programs that qualified for the aforemen-
tioned statutory "B" exception to this policy that Congress had authorized in
1996, which allows states to deport immigrant criminals before the end of
their prison terms if they were convicted of certain non-violent offenses.2 97
Despite this progress, audits and reports continued to find the IRP
inadequate.29 8 In a 2002 report, the Office of the Inspector General (OIG)
289. Id. at 443-50.




294. E.g., US Dep't of Justice, Office of the Inspector General, Audit Report: Immigraiton &
Naturalization Service Institutional Removal Program, 02-41 (Sept. 2002), available at http://www.
justice.gov/oig/reports/INS/a024 1/final.pdf.
295. Id. at 4.
296. Id.
297. Id. at 450-54.
298. See H.R. Rair. No. 107-807, at 319 (2003) ("INS's record in removing criminal aliens from
the United States has also been uneven, at best. GAO has identified criminal alien removal as 'one of
INS's long-standing challenges.' The INS's experience with its Institutional Hearing Program is
indicative of its inconsistent performance in identifying and removing criminal aliens."); see also
H.R. Rie. No. 105-636, at 35 (1998) (rejecting the Administration's proposal to expand the IRP,
in light of the INS's failure to meet program goals despite having received increased resources for
the IRP; noting "less than 30 percent of eligible prisoners complete IRP processing before they leave
prison, and an even smaller percentage actually are deported."); H.R. Rir. No. 106-479, at 152 (1999)
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found that the IRP had been utterly unable to keep up with the number of
incarcerated criminal immigrants eligible for removal, which had increased
dramatically due to the 1996 immigration laws. The IRP's biggest failings
were at the county level, as the program lacked substantial coverage for
even the most basic of the IRP functions: identification of criminal immi-
grants eligible for removal. As such, the report stressed the identification
of all criminal immigrants in the United States as a top priority for the INS
and IRP.299 A markedly improved IRP, the report continued, would require
the "full cooperation of state and local governments," which the federal
government could achieve by using whatever leverage it possessed.30 Five
years later, another OIG audit found that the level of cooperation between
federal immigration officials and law enforcement officials under the IRP
varied widely among jurisdictions.30' Some cities actively discouraged or
limited local participation in immigration law enforcement. For example,
San Francisco allowed ICE agents to enter local jails, but not to access files,
thereby impeding IRP's successful operation.3 02 Subsequent changes to the
IRP have sought to remedy such criticisms. Although immigration advocates
have also criticized the remote locations of some facilities, which can impede
access to counsel, one court has rejected a challenge to such siting.30 3
Beginning in 2005, ACAP and the IRP were largely absorbed into the
current Criminal Alien Program (CAP). By June 2007, CAP had come under
the full control and supervision of ICE's Office of Detention and Removals
(DRO).3 04 The IRP was to conduct all necessary removal proceedings before
release from prison so that the incarcerated criminal could be promptly
deported upon release without spending much or any time in ICE detention.
CAP, by contrast, only took responsibility for identifying incarcerated
criminal immigrants and delivering them to ICE custody at the end of their
sentences so that they did not abscond upon release.os While CAP coverage
(Conf. Rep.) (directing the INS to demonstrate to the Committees on Appropriations that the IRP
gives "priority to aliens imprisoned for serious violent felonies or drug trafficking," or "to explain
why and to outline the steps [the INS] will take to focus IRP efforts on the most dangerous
incarcerated aliens.") cited in Christopher N. Lasch, Enforcing the Limits of the Executive's Authority
to Issue Immigration Detainers, 35 W. MITCHELL L. REV. 164, n. 19 (2008).
299. 2002 OIG AUDIT REPORT, supra note 62 at 7.
300. Id. at 20.
301. U.S. DEP'T OF JUSTICE, OFFICE OF THE INSPECTOR GEN., AUDIT Div., COOPERATION OF
SCAAP RECIPIENTS IN THE REMOVAL OF CRIMINAL ALIENS FROM THE UNITED STATES 9-10 (2007).
302. Id. at 10, 18-19 (describing ICE relationship with San Francisco Sheriff's Department as
"unfriendly and marked by 'much animosity"').
303. Roshan v. Smith, 615 F. Supp. 901 (D.D.C. 1985).
304. Strengthening Interior Enforcement: Deportation and Related Issues: Hearing on Before
the S. Comm. on the Judiciary, Subcomm. on Immigration, Border Sec., & Citizenship, and Subcomm.
on Terrorism, Tech. & Homeland Sec., 109th Cong. 9 (2005) (statement of Victor X. Cerda, Acting
Director of ICE Office of Detention and Removal (DRO)); U.S. IMMIGRATION AND CUSTOMS
ENFORCEMENT, ICE FISCAL YEAR 2008 ANNUAL REPORT, 3.
305. Financial Impact of Illegal Immigration on Border Communities: Hearing on H.R. 4437 and
S. 2611 Before the H. Comm. on the Judiciary, 109th Cong. 6 (2006) (statement of Alison Siskin,
Specialist in Immigration Legislation, Cong. Research Service).
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at the federal level was robust, many state and local systems failed to
routinely notify ICE when they had criminal immigrants in custody. Conse-
quently, many of them were released after completion of their sentences
rather than being taken into ICE custody. This failure made it more difficult
to locate the aliens for deportation and increased the risk that they would
commit new crimes.
More recently, the federal government has tried to increase the state and
local coverage of both CAP and the IRP by expanding the menu of options
for law enforcement assistance of state and local agencies. 3 0 7 CAP is now
one of fourteen such cooperative programs, and one of three "jail status
check" programs (along with the Section 287(g) and Secure Communities
programs, described below).3 08
CAP/IRP has had a significant effect. Of the 71,063 criminal aliens
removed by the INS in 2001, 30,002 were removed through the IRP.R3
In 2012, the Department of Homeland Security (DHS) deported a record
number of 409,849 immigrants of whom nearly 55 percent 225,390 had
criminal records.31 0 DHS reports that this is almost double the removal of
criminals from FY 2008.3" CAP is now screening inmates in all 114 federal
prison facilities,3 12 substantially benefiting from video teleconferencing
technology that enables screening interviews in federal prisons to be con-
ducted remotely.313
While immigrant advocacy groups severely criticize the Obama adminis-
tration for its record number of removals of criminals, 314 many members of
Congress remain unsatisfied with these results, noting that the number of
immigrant offenders removed still represents fewer than half of the 450,000
criminals whom ICE estimates are eligible for deportation and who are in
penal custody in any given year.3 15 Moreover, many deportable immigrant
criminals still end up slipping through the agency's enforcement net and
disappear at the end of their prison terms before ICE can effectuate their
306. Id.
307. ICE, Criminal Alien Program (January 25,2014), http://www.ice.gov/criminal-alien-program/.
308. Id.
309. 2002 OIG AUDIT REPORT, supra 62 at i.
310. News Releases, FY 2012: ICE announces year-end removal numbers, highlights focus on
key priorities and issues new national detainer guidance to further focus recourses, ICE, Dec. 21,
2012, http://www.ice.gov/news/releases/1212/121221washingtondc2.htm.
311. Id.
312. U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT, supra note 304 at 3.
313. In 2006, ICE launched Detention Enforcement and Processing Offenders by Remote
Technology (DEPORT), which uses this technology to identify criminal aliens in federal custody by
conducting interviews of inmates in locations nationwide from a central location in Chicago. Dep't of
Homeland Security, Fact Sheet: Ice Accomplishments in Fiscal Year 2006, Oct. 30, 2006. http://
immigration.procon.org/sourcefiles/ice2006achievements.pdf.
314. See, e.g., Corey Dade, Obama Administration Deported Record 1.5 Million People,
NPR (Dec. 24,2012, 5:00 PM) http://www.npr.org/blogs/itsallpolitics/2012/12/24/167970002/obama-
administration-deported-record- 1-5-million-people.
315. COMM. ON APPROPRIATIONS, supra note 40. Assessments of effectiveness seem to be based on
the number of removals, the number of charging documents issued by ICE, or both.
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deportation.3 16 The Republican members of the Senate Judiciary Committee
wrote to DHS Secretary Janet Napolitano on October 20, 2010, accusing ICE
of "a lax approach," citing an ICE directive advising its attorneys to seek
dismissal of all cases involving criminal aliens who have committed fewer
than two felonies and are not guilty of an aggravated felony.317 President
Obama's June 2012 executive order establishing the Deferred Action for
Childhood Arrivals program, which suspended deportations for millions of
young undocumented immigrants, greatly intensified this criticism. 18
Two other jail-related programs-Section 287(g) and Secure Com-
munities-also affect the deportation of criminal immigrants. Under section
287(g), DHS entered into agreements with designated state and local law
enforcement officers to perform a range of immigration enforcement duties
under ICE supervision.3 9 After much criticism of this program, it was
largely supplanted by another program: Secure Communities, established by
the Bush administration in 2008, which DHS viewed as a better channel for
local participation.320
Secure Communities gives ICE a technological rather than a physical
presence in prisons and jails; thus, the program does not require much, if any,
additional state and local agency resources or on-site presence by ICE
officers.32 ' Participating jails in participating jurisdictions submit arrestees'
fingerprints to FBI criminal databases, and that information is automatically
transmitted to a DHS database containing biometric information on all legal,
and some illegal, entrants.32 2 Fingerprints typically get transmitted as part
316. See, e.g., Julia Preston, National Briefing I Immigration; 596 Arrested in Sweep, N.Y. TIMEs,
May 1, 2010, at A12 (reporting that the head of ICE says many of the immigrants apprehended in a
recent raid had eluded deportation when released from prison after serving criminal sentences). ICE
may also release convicted criminals because removal cannot be effectuated for a variety of reasons.
ICE estimates that it released 6,191 convicted criminals in 2010 because removals were not possible.
Immigration and Customs Enforcement, Criminal Alien Statistics, March 15, 2011 (on file with
author). Of these criminal immigrants, 641 bonded out, 15 were deported, 6 escaped, 2 were released
on humanitarian or medical orders of recognizance, 514 were otherwise released on an order of re-
cognizance, 4,983 were released on orders of supervision, 28 were paroled, and 2 were withdrawn. Id.
317. Press Releases, 'Catch and Release' Good for Trout, Bad Policy for Criminal Aliens
(Oct. 21, 2010), http://www.hatch.senate.gov/public/index.cfm/releases?lD=d0932d2e-Ib78-be3e-
e00e-f44fd4e36873. The senators also wanted to know the cost of deporting "every illegal alien"
arrested by ICE agents.
318. E.g., Robert J. Delahunty & John Yoo, Dream on: The Obama Administration's Nonenforce-
ment of Immigration Laws, the Dream Act, and the Take Care Clause, 91 TEx. L. REv. 781, 783-84
(2013).
319. DEP'T OF HOMELAND SEC., OFFICE OF INSPECTOR GEN., OIG-10-63, THE PERFORMANCE OF
287(g) AGREEMENTs 2-3 (2010).
320. E-mail from Adam Cox, Professor of Law, New York University School of Law, to author
(July 30, 2013) (on file with author).
321. Secured Communities: Get the Facts, ICE (Jan. 25, 2014), http://www.ice.gov/secure
communities/get-the-facts.htm. See generally, Peter H. Schuck, Op-Ed.,Three States Short of a
Secure Community, N.Y. TIMES, June 23, 2011, at A27 (describing program, criticizing governors
who decline to participate, and urging reforms).
322. U.S. IMMIGRATION AND CUSTOMs ENFORCEMENT, SECURE COMMUNITIES: QUARTERi.Y REPoRT,
FISCAL YEAR 2010 REPORTTO CONG., THIRD QUARTER 2-3 (2010).
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of the booking process, which can occur at a jail but can also occur at other
locations, such as a police precinct.323 This information can then be com-
pared to information on individuals held in jails. Because Secure Communi-
ties does not require agreements with or deputizing of local law-enforcement
agencies, it can be deployed much more rapidly than section 287(g) or CAP/
IRP programs. Secure Communities has become a central part of President
Obama's enforcement strategy-nationwide implementation was initially
planned for 2013-which prioritizes removing immigrants convicted of
serious crimes over workplace raids.324 Secure Communities has aroused
much opposition by immigrant advocate groups and some states and locali-
ties that believe that it instills more fear in immigrant communities and
reduces their cooperation with the police. 325 Nevertheless, as of January 22,
2013, 3,181 jurisdictions, including 100% of the counties in the United
States, had activated Secure Communities.32 6
These programs, however, are all constrained by the overriding "imprison-
ment-before deportation" rule. The next Part examines the nature of those
constraints.
IV. ARGUMENTS AGAINST CHANGING THE "IMPRISONMENT-BEFORE-
DEPORTATION" RULE
Legislative inertia can explain a great deal of public policy stasis, but
does not explain the whole story. In the case of the imprisonment-before-
deportation rule, more plausible arguments explain the resistance to changing
the rule. This Part discusses six of these possible arguments: (1) fear of illegal
re-entries; (2) concern about reduced deterrence; (3) the PTT regime; (4) the
moral claims of immigrant criminals who are long-term residents of the
United States; (5) the competition for limited enforcement resources; and
(6) political factors. Notably, the United Kingdom encourages early removal
of immigrant criminals in the face of presumably similar conditions and
arguments.32 7
323. Supra note 264.
324. Doris Meissner, Donald M. Kerwin, Muzaffar Chishti, & Claire Bergeron, IMMIGRATION
ENFORCEMENT IN THE UNITED STATES: THi RisE O1 A FoRMIAnLE MACHINERY 5-6, Migration Policy
Institute (January 2013), http://www.migrationpolicy.org/pubs/enforcementpillars.pdf.
325. See, e.g., Miriam Jordan, States Rebel Over Deportations, WAu.I ST. J. (May 14,2011) at A3;
Kirk Semple & Julia Preston, Deal to Share Fingerprints Is Dropped, Not Program, N.Y. TIMEs
(Aug. 6, 2011) at A 1l; Julia Preston, Deportation Program Sows Mistrust, U.S. Is Told, N.Y. TIMES
(Sept. 16, 2011) at A12; Abby Goodnough, Fatal Accident Puts Focus On Deportation Program,
N.Y. TIMEs (Sept. 30, 2011) at A 13.
326. Adam J. Cox & Thomas J. Miles, Policing Immigration, 80 U. CHI. L. Ruiv. 87, 100;
ICE, ACTIvATED JURISDICTIONS, (Jan. 25, 2014), http://www.ice.gov/doclib/secure-communities/pdf/
sc-activated.pdf.
327. Criminal Justice and Immigration Act 2008, c. 4, § 34(5) (U.K.); Criminal Justice Act 2003,
c. 44, § 260(1), (4) (U.K.); id. § 262, Sch. 20 (amending the Criminal Justice Act of 1991); The Early
Removal of Fixed-Term Prisoners (Amendment of Eligibility Period) Order, 2008, S.I. 2008/978,
(U.K.). Canada, however, adheres to an imprisonment-before-deportation policy. Immigration and
Refugee Prot. Act, S.C. 2001, c. 27, Div. 5, § 50(b) (Can.). A regulation does authorize early removal
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A. Fear of Illegal Re-entries
The legislative history of the imprisonment-before-deportation rule,
recounted in Part II, reveals a persistent concern by some members of
Congress, particularly from the states bordering Mexico, that deporting
immigrant criminals immediately, rather than waiting until after they have
served their prison terms, has negative repercussions. These members argue
that earlier deportations would simply accelerate criminal immigrants' illegal
re-entry and further criminal activity.32 8 This concern is justified; a signifi-
cant number of illegal re-entries do occur, and many of these re-entrants
commit crimes in the United States. In 2010, orders of removal were
reinstated for 102,809 immigrants who had been convicted of crimes after
re-entering the United States following an earlier removal. 3 29 Only 18,986 of
these new convictions were for immigration offenses; the vast majority of
new convictions were for a broad variety of crimes, including drug offenses,
violent crimes, and property crimes. 33 0 However, available data suggest that
the re-entry and recidivism rates for inmates transferred under the PTTs
(discussed in Part IV.C. below) are fairly low. The inmates selected for
transfer are chosen in part based on their likelihood of re-entry. From 2005
through 2010, only 33 of the 1,100 inmates (3%) tracked by available FBI
data who transferred under the treaties returned to the U.S. and were
re-arrested within a three-year period.31
The notion that imprisonment in the United States will reduce the probabil-
ity of illegal re-entry, however, seems implausible. It is hard to see how
imprisonment would reduce any incentive that a criminal might already have
to re-enter the country. If instead the notion is that imprisonment in the
United States would postpone his effort to re-enter until the prison term ends,
its truth depends on whether the proposed alternative scenario-that he serve
the same sentence in the country of origin rather than in the United States-is
adopted. If it is, then the probability of re-entry is no greater than it is under
the status quo of imprisonment in the United States. Thus, it is not clear why
the United States would benefit from a mere delay, mandated by the current
rule, of an attempted re-entry that, by hypothesis, will occur anyway. The
same point applies to the fact that many criminals "age out" 3 3 2 of crime as
they grow older. Although longer incarceration will, to that extent, reduce
pursuant to agreement by the relevant Canadian officials. Immigration and Refugee Protection
Regulations, SOR/2002-227, Div. 3 § 234 (Can.).
328. See Restriction of Immigration, supra note 226, at 12-13 (discussion of congressional
concerns about illegal re-entry).
329. See infra Appendix 4.
330. Id.
331. U.S. DEP'T OF JUSTICE, OFFICE OF INSPECTOR GEN., 1-2012-002, THE DEPARTMENT OF
JUSTICE'S INTERNATIONAL PRISONER TRANSFER PROGRAM 69 (2011) [hereinafter U.S. DOJ INT'L PTP].
332. See e.g. Terrie Moffitt, Adolescence-Limited and Life-Course: a Developmental Taxonomy,
100 PSYCHOL. REV. 674, *3 (1993) (finding that adolescent boys involved in criminal activity is a
"normal part of teenage life" and only about 5% are "life course persistent offenders.").
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recidivism by such criminals, the United States benefits if the criminals'
aging out occurs in their countries of origin.
If, however, the criminal is deported to a country that does not make
him serve his full sentence-a possibility that my proposal and the PTTs
would preclude in most, but perhaps not all, cases 3 3 3 -then the risk of earlier
re-entry may indeed increase. Given that most in-prison rehabilitation pro-
grams are ineffective, 334 the recidivism risk posed by those who do re-enter
illegally is likely significant. In addition, the burdens of such recidivism, and
thus the incentives concerning early deportation, may be different for federal,
state, and local systems. 3 Nevertheless, controlling that risk depends
primarily on the effectiveness of border enforcement, which both the Bush
and Obama administrations have attempted to strengthen with some apparent
success. 336 Furthermore, as discussed below, instituting a more effective PTT
regime may reduce the risk of earlier re-entry.
B. Concern About Reduced Deterrence
A different, but related, concern is that a new deportation-before-
imprisonment policy would reduce both the specific and general deterrence
created by our criminal laws. This loss of deterrence occurs either when the
333. See supra note 18.
334. See Barkow, supra note 65, at 11-13. For information on rehabilitation programs in federal
prisons, see Statement of Harley G. Lappin Director of the Federal Bureau of Prisons, U.S.
SENTENCING COMM'N (Mar. 17, 2011), http://www.ussc.gov/LegislativeandPublicAffairs/Public
Hearings-andMeetings/20110317/TestimonyBOPLappin.pdf.
335. Professor Barkow makes the interesting point that
[T]he incentives are a bit different for federal and local actors. For states, they pay the total
cost of prisons... , whereas the risk that the offender might reenter the US is a federal
concern and the risk the immigrant on re-entry goes on to commit another crime is one that
could fall on another state. In other words, there's an externality problem for the states that
might lead them to focus too much on the cost of incarceration and undervalue the risk of
re-entry/value of deterrence by having an offender serve his full term. The federal govern-
ment, in contrast, might undervalue the cost of incarceration . . . and overvalue the risk of
re-entry.
Email from Rachel E. Barkow to the author (March 21, 2011) (on file with the author).
336. Apprehensions by the U.S. Department of Homeland Security, Customs and Border
Protection (CBP) Office of Border Patrol (OBP) steadily declined from 876,787 in 2007 to 463,382 in
2010. OFFICE OF IMMIGRATION STATISTICS, 2010 YEARBOOK OF IMMIGRATION STATIsTICs 93 (2011).
Statistics on apprehensions are considered one of the few available indicators of illegal entry
attempts. NANCY RYTINA & JOHN SIMANSKI, APPREHENSIONS BY THE U.S. BORDER PATROL: 2005-2008,
FACT SHEET 1 (June 2009). Using a different methodology, the Pew Hispanic Center also estimates
that the inflow of illegal immigrants has declined since 2007. The Pew Hispanic Center estimates that
the inflow of unauthorized immigrants declined from an 850,000 average annually between March
2000 and March 2005, to a 550,000 average annually between March 2005 to March 2007, to a
300,000 average annually between March 2007 and March 2009. JEFFREY PASSEL & D'VERA COHN,
U.S. UNAUTHORIZED IMMIGRATION FLows ARE DOWN SHARPLY SINCE MID-DECADE i (2010). The Pew
method extrapolates from the March Supplements to the Current Population Survey, a survey of about
80,000 households conducted by the U.S. Bureau of Labor Statistics and the Census Bureau. The
Center estimates the unauthorized immigrant population based on the Survey, and then based on data
about the immigrants' arrival dates in the country, estimates the inflows of unauthorized immigrants.
Id. at 27-28. However, the Center's methodology may exclude the many undocumented migrants who
are immediately apprehended at the border and returned home.
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country of origin will not repatriate its errant national at all, or when it
will repatriate him but then either not imprison him or imprison him for
a term shorter than he would serve in the United States. It is true that
some countries of origin resist repatriating their nationals whom they con-
sider undesirable; serious criminals would surely fall into this category. 3
Such refusal, however, is a clear violation of international law, and the
United States has often approached this problem diplomatically, sometimes
with success. 338 A refusal by the country of origin to repatriate the criminal
will stymie deportation nonetheless, whether repatriation is sought before or
after imprisonment.
A more forceful defense of the status quo, however, imagines the follow-
ing scenario: the country of origin agrees to repatriate its national before he
serves his full sentence in the United States, but then imprisons him for a
period shorter than he would serve here-or perhaps does not imprison him
at all. If criminals can rely on such lenient treatment, the deterrent effect of
American law, as well as any retributive motives that lie behind that law, may
be weakened. Conversely, the prospect of being held in the more dangerous
prisons of Mexico or other poor countries might cut the other way, possibly
even increasing deterrence. One cannot confidently predict which of these
possibilities would occur and to what extent, much less know how they will
affect deterrence on balance. In addition, the United States could use various
forms of diplomatic action to increase pressure on the other country to fully
implement the U.S. sentence.
C. Prisoner Transfer Treaties
A major impediment to policy change is the current PTT regime. Transfers
pursuant to these agreements typically require: (1) the prisoner's consent;
(2) the receiving country's consent; (3) finality of the judgment against the
foreign national; and (4) dual criminality (the crime for which the individual
was convicted must be a crime in both the sending and receiving coun-
tries). In many but not all countries that are parties to such treaties, the
prisoner must also initiate the transfer.3 40 In the United States, foreign
national prisoners initiate applications for transfer, which are then evaluated
337. Keep Our Communities Safe Act of 2011: Hearing on H.R. 1932 Before the Subcomm. on
Immigration Policy and Enforcement of the Comn. on the Judiciary, 112th Cong. 36-38 (2011)
(statement of Gary Mead, Executive Associate Director, Enforcement & Removal Operations, U.S.
Immigration & Customs Enforcement); U.S. DOJ INT't. PTP, supra note 329, at 53 (2011) (describing
Mexico and Canada's refusal to repatriate certain inmates under the prisoner transfer treaties).
338. See U.S. DOJ INT'L. PTP, supra note 331, at 38-40, 102.
339. See Jama v. Immigration and Customs Enforcement, 543 U.S. 335 (2005) (holding that a
deportable immigrant may be removed whether or not the country to which removal is sought refuses
to accept the immigrant).
340. International Prisoner Transfer Program, How the Program Works, U.S. DEP'T OF JUS-
TICE, OFFICE OF ENFORCEMENT OPERATIONS, http://www.justice.gov/criminal/oeo/links/intprisonerlintl
prisoner.html (last visited Mar. 21, 2014).
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by the Department of Justice for approval. The DOJ considers the pri-
soner's likelihood of social rehabilitation and his likelihood of return to the
United States, as well as law enforcement concerns as it determines whether
to approve the transfer.34 1
Such treaties did not exist until a few decades ago. Traditionally, the
United States 342 and other nations 343 took the position that for one country to
implement the penal laws of another country would violate the sovereignty of
the receiving state. Because the essence of PTTs is the execution in one
country of the penal sentences dealt out by another, such treaties violated this
norm.
That Congress eventually signed PTTs suggests that it had a powerful
incentive to do so. This motivation only arose in the late 1970s when
increasing numbers of U.S. nationals were being incarcerated in Mexican
prisons, and vice-versa, largely due to bilateral efforts between the two
countries, spanning the previous two decades, to combat narcotics traffick-
ing.3 M Whereas there were approximately 100 U.S. nationals in Mexican
prisons in 1969, there were over 600 by October 1977.345 Thus, the
United States signed its first PTT in 1977 with Mexico. 34 6 Mindful of
American prisoners in foreign jails, Congress then expressed its intent that no
transfer should take place without the prisoner's consent. "The requirement
of the consent of the offender is not intended to be an expression of the view
that transfer of offenders could not be accomplished without their consent,
but rather an expression of a policy against involuntary transfer of civilian
offenders in the international area."3 4 7
Congress seems to have required the prisoner's consent for two reasons,
neither of which is convincing. The first concerned the treaties' humanitarian
and rehabilitative purposes. As the Judiciary Committee noted at the time,
"[i]ncarceration in one's own country is severe enough punishment. Service
of a custodial term in a foreign jail creates special hardships upon the
individual offender, and his family."3 4 8 Calling a jail "foreign," however,
341. International Prisoner Transfer Program, Guidelines for Evaluating Prisoner Transfer
Applications, U.S. Dti'T OF JUSTICE, OFFIai oF ENFORCEMENT OPERATIoNs, http://wwwjustice.gov/
criminal/oeo/links/intlprisoner/guidelines.htmi (last visited Mar. 21, 2014).
342. Chief Justice Marshall, writing for a unanimous Supreme Court, stated the norm that
for centuries prior to the first prisoner transfer treaties, had prevailed internationally and in the
United States: "The Courts of no country execute the penal laws of another . . . ." The Antelope, 23
U.S. (10 Wheat.) 66, 123 (1825).
343. MICHAEL PLACHTA, TRANSFER OF PRISONERS UNDER INTERNATIONAL INSTRUMENTS AND
DoMtisTIc LEGISLATION 3 (1993).
344. Id at 451.
345. Id. at 454.
346. Treaty on the Execution of Penal Sentences, U.S.-Mex., Nov. 25, 1976, 28 U.S.T. 7399.
The following year Congress passed the enabling legislation for the treaty, the Act of Oct. 28, 1977,
Pub. L. No. 95-144, 91 Stat. 1212 (codified as amended at 10 U.S.C. § 955 (2006); 18 U.S.C.
§§ 3244, 4100-15 (2006)).
347. TRANSFER OF OFFENDERS TO OR FROM FOREIGN COUNTRIES, H.R. RiP. No. 95-720, at *29.
348. Id. at *26.
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begs an important question whose answer depends on a variety of factors
such as how long the prisoner has been in the country, how deep his ties are to
it, and so forth. If, for example, a criminal who entered the United States
only a month before committing a deportable crime is imprisoned in his
home country (say, Mexico), this is not imprisonment in a "foreign" jail. In
addition, it is not obvious why prisoners who may be transferred out of state
without their consent should have a greater legal right to object to transfers
back to their country of nationality.
Second, Congress may also have believed that consent was necessary to
insulate the treaty from subsequent and potentially recurring legal attack,
and thus provided for the consent verification proceedings. However, as
detailed in Appendix 5, the relevant history strongly suggests that neither the
Constitution nor international law requires prisoner consent before a transfer
may be made, although some human rights commentators advocate such
consent. In contrast, transfer to a prison that violates U.S. constitutional
standards, however, would likely violate the Eighth Amendment.
Indeed, in 1996, Congress included a provision in the immigration reform
statute urging the President to renegotiate the PTTs--especially that with
Mexico-to eliminate the prisoner consent requirement, assure incarceration
in the transferee country for the duration of the prisoner's American sentence,
and subsidize the foreign prison system in order to prevent any Eighth
Amendment violation.3 49 Notwithstanding the strong demand for reform of
these twelve bilateral and two multilateral PTTs, Appendix 5 indicates that
almost nothing has changed, relatively few prisoners have sought transfers,
and few transfers have in fact occurred-only 155 from federal prisons in
2009 and 247 in 2010.350 This dismaying non-implementation of the PTTs is
due to a combination of factors: the consent requirement and legal obstacles
created by the treaty provisions, diplomatic opposition by treaty partners,
especially Mexico and their refusal to repatriate many of their citizens who
committed crimes in the United States, and bureaucratic lassitude, ignorance,
and lack of incentives on the part of DOJ and State Department officials. 351
D. Immigrant Criminals' Ties to the United States
As noted in the Introduction, many commentators point out that deporta-
tion of immigrants, including criminals, can have very harsh consequences
for the immigrant, his family, and their community in the United States.
These consequences are so severe that such deportation, especially for
349. For details, see Appendix 5.
350. U.S. DEP'TOF JUSTICE, OFFICE OF ENFORCEMENT OPERATIONS, PRISONER TRANSFER: JANUARY-
DECEMBER 2010, (2011), available at http://www.justice.gov/criminalloeo/docs/Statistics.pdf.
351. See Schuck & Williams, supra note 30.
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long-term residents with only the most tenuous ties to the country of origin,
should require additional legal safeguards.3 52 Along with many other com-
mentators, I have long advocated more protection for deportable immi-
grants,35 3 and indeed the Supreme Court has recently provided this protec-
tion in cases in which an immigrant's guilty plea may result in his
deportation.3 54 In many ways, the 1996 immigration law has exacerbated this
problem.35 5
Those concerns, however, must be balanced against the important, com-
peting social interests in reducing prison overcrowding and the other high
costs of incarceration, as well as reducing the risks of recidivism both by
citizens and non-removable immigrant prisoners who are released prema-
turely because of the prison-overcrowding crisis. Officials who are guided
and constrained by legal standards that appropriately take these competing
interests into account can best balance these interests. In Part V, I discuss
what these standards should be and the process for applying them.
E. Competition for Limited Enforcement Resources
Law enforcement resources are limited and enforcement priorities other
than the early deportation of criminals compete for these scarce resources. To
the extent that earlier deportations would impose additional costs-that is,
costs above and beyond the status quo such as deportations effectuated only
after the sentence is served (estimated in Appendix 6)-such additional costs
must be considered in the overall decision-making assessment of the pro-
posal presented in Part V. But it is hard to see why the proposal's decision
process would impose any marginal costs at all. After all, under the
imprisonment-before-deportation rule, ICE officials will have to engage in a
roughly similar decision-making process in order to determine when, how,
and where3 5 6 to deport the immigrant criminal. Under that rule, the deporta-
tion decision will simply be made later rather than earlier.
F. Political Factors
The politics surrounding efforts to reduce prison overcrowding and prison
costs are fierce. Taxpayers want relief from prison costs, but they also fear
more crime if criminals are released prematurely, which presumably explains
352. See sources cited supra note 35.
353. Peter H. Schuck, The Transformation of Immigration Law, 84 COLUM. L. REV. 1, 24-27,
66-68 (1984).
354. See Padilla v. Kentucky, 559 U.S. 356 (2010).
355. PETER H. SCHUCK, CITIZENS, STRANGERS, AND IN-BETWEENS: ESSAYS ON IMMIGRATION AND
CITIZENSHIP 143-45 (1998). See also Padilla, 559 U.S. at 363-64 (noting that the 1996 law increased
the deportation risks of immigrant criminals).
356. The INA already constrains the determination of where the criminal will be deported.
8 U.S.C. § 1231.
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why California officials have had so little success in early release. 3 57 At the
same time, localities where prisons provide scarce government jobs, prison
suppliers, prison guard unions, and others with a strong stake in large
prison populations oppose reductions. Resolving these conflicts is exceed-
ingly difficult, as ex-Governor Schwarzenegger discovered in California and
Governor Andrew Cuomo is discovering in New York. 5 The prospect of
removing criminal immigrants before they serve their sentences may also
provoke objections that the scheme is unfair to U.S. citizen criminals, who
are not eligible for such early release-although under the proposal described
in the next Part, the removed criminals would serve their full sentences in
their countries of origin.
V. TOWARD A POLICY OF EARLIER DEPORTATION
In some circumstances, sound immigration enforcement policy would
counsel in favor of having an immigrant criminal serve his entire sentence
before being deported. For example, it might take the entire sentence for the
United States to arrange for a criminal's actual deportation to the country of
origin. As noted in Part IV, the government might doubt a country's ability or
willingness to keep a criminal imprisoned for his full term upon return, and it
might fear that if he is released in that country prematurely (or is not
imprisoned at all), he would re-enter the United States illegally. The U.S.
Government might also want to keep him in our prisons so that he can be
questioned about criminal activity by him or by others. Family ties, medical
needs, or other humanitarian reasons might also justify keeping him here,
albeit under lock and key. Therefore, there are many other situations in which
the government might conclude that deportation would be ill-advised.
Conversely, there are many other situations, probably a significant major-
ity, in which American society would, on balance, be well-served by
deporting immigrant criminals as soon as is practicable once their convic-
tions and deportation orders became final, and in which any moral claims by
the criminal to remain are less than compelling. Common examples of such
immigrant criminals include those guilty of violent crimes,359 those who
likely pose a high risk of recidivism, those who have only recently arrived in
the United States, those who are eager to be deported, 3 6 0 and those without
strong family ties here.
357. Supra at Part I.d.
358. See Muradyan supra note 116, at 484-85 (regarding allocation of resources for California's
prison). See also Thomas Kaplan, Cuomo Administration Is Closing 7 Prisons, 2 in New York City,
N.Y. TIMEs (July 1, 2011) A.16 (regarding allocation of resources for New York's prisons).
359. Interestingly, the two statutory exceptions to the existing imprisonment-before-deportation
rule both require the opposite-that the crime be a "nonviolent offense." INA § 241(a)(4)(B).
360. See, e.g., Letter from Julio Cesar Borrell, an inmate in Elmira Correctional Facility, to
author (Dec. 27, 2010) (on file with author), in which Borrell desperately seeks deportation to the
Dominican Republic, where his family and friends live.
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Yet even in such common situations, the imprisonment-before-deportation
rule prohibits the authorities from acting-unless a statutory "B" exception
applies 361-and even then, as Appendix 3 details, officials seldom use these
exceptions. The PTT regime in its present form is more of an obstacle to early
deportation than a meaningful resource for effectuating it.
A. Changing the Imprisonment-Before-Deportation Rule
Congress should repeal the traditional imprisonment-before-deportation
rule, replacing it with one of two options. The first option is to repeal the
current imprisonment-before-deportation rule altogether, leaving the govern-
ment free to decide whether, when, and where to deport him. Under existing
law, the government already exercises discretion about whether or not to
deport those individuals, including criminals, whom the immigration statute
makes deportable; this would not change. However, for those criminals
whom the government does decide to deport, the government would have
broader discretion about when to initiate deportation, including the possibil-
ity (now virtually a requirement) of doing so only after the criminal has
served his sentence. As a second option, Congress could adopt a rule with the
opposite default: early deportation, including the possibility of deporting the
criminal before the completion of his sentence in the United States-or even
before any incarceration has occurred. As a default rule, it would not be
mandatory. Thus, the government could still decide to imprison for the full
term before deportation.
What legal standards would guide and constrain these officials' choices?
Under either approach, the law should articulate the important individual and
community values that the officials must seek to protect and balance.36 2
Individual values should include: maintaining the integrity of families in the
United States, especially those with children or spouses who are U.S.
citizens; the length of time the immigrant has spent in the United States; his
desire, or lack thereof, for deportation; and other humanitarian factors such
as acute needs for medical treatment. Community values should include: the
seriousness of the offense, with violence and harm to the U.S. community
weighing heavily in favor of early deportation; 363 the risk of recidivism; the
degree of prison overcrowding in his jurisdiction; the length of time remain-
ing in his sentence, which would affect the U.S. incarceration costs to be
avoided; the receiving country's willingness and ability to ensure that he
361. 8 U.S.C. § 1231(a)(4)(8) (2012).
362. Note that some of these values will-or at least should-have already been considered when
ICE sought, and the immigration court issued, the final deportation order.
363. Because this factor is integral to the decision to seek early deportation, this criterion
deserves special attention. Many commentators seeking to distinguish "serious" from "non-serious"
offenses focus on drug-related crimes, yet even this distinction is difficult to apply. Appendix 7
discusses this point. For some crimes such as terrorism, of course, deportation might actually increase
the risk of harm to American society.
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completes his sentence there; the likelihood of his re-entering the U.S.
illegally after the receiving country releases him; and legitimate diplomatic
considerations. The weight to be accorded to each of these criteria could be
specified in the new legislation or left instead to official discretion. It is
possible, then, that early deportation would be advisable under the criteria
even if the receiving country's willingness to incarcerate him for the rest of
his term is doubtful, or if some possibility of his re-entering legally exists.
These contingencies are certainly weighty factors militating against early
deportation, but would not necessarily be dispositive on the question of
timing.M
Using these criteria, it is hard to predict how much new fact-finding and
analysis would be required for officials to make the decision to deport or not
deport, and if to deport, when to do so. The law should require the decision
maker to provide the immigrant criminal with a proposed written statement
of reasons under these criteria, and should provide the criminal an opportu-
nity to challenge those reasons in writing before a final decision on early
deportation is made. Because of the need to apply and integrate multiple
criteria, however, that final decision based on this record would necessarily
involve the exercise of substantial administrative discretion.
How extensive should the process surrounding this decision be? Although
specifically answering this question requires details of the proposed system,
at least four reasons suggest that the administrative and judicial process for
deciding when to deport such criminal immigrants should be quite limited.
First, he will already have had the right to contest his deportation before the
immigration court and in an Article III court, including review of any claims
that he might have asserted for discretionary relief and for withholding of
removal to a particular state. 6 Second, he will already have exercised the
right to challenge his criminal conviction and sentence both at the trial level
and, if he wishes, on appeal; some of the factors relevant to the length of his
sentence will already have been brought to bear. Third, under existing law,
once he has exhausted any appeal of his final deportation order,366 the
government's decision to deport an individual-and more to the point here,
when to do so-is entirely discretionary (assuming that it qualifies for one of
364. In February 2013, to cope with looming budget cuts, the DHS released certain undocu-
mented immigrants held in immigration detention across the country. The agency's priority for
detention, according to a spokesperson, was "serious criminal offenders and other individuals who
pose a significant threat to public safety." See Alicia A. Caldwell, DHS Releasing Illegal Immigrants
Before the Sequester, ASSOCIATED PRESS, February 26, 2013.
365. Another procedural possibility for his deportation, although apparently seldom employed, is
judicial removal. 8 U.S.C. § 1228.
366. In practice, years may pass between the time that the jury convicts and the time when the
defendant exhausts his appeal of that conviction, and most prisoners begin serving time once they are
sentenced; release pending appeal is uncommon. Email from James B. Jacobs, Professor, New York
University School of Law, to author (Feb. 21, 2011) (on file with author).
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the Section 241(a)(4) exceptions).3 67 Accordingly, the proposal, by creating
an additional right to a statement of reasons for an early deportation decision
and to an opportunity to controvert those reasons, would go well beyond
what the law now requires. Indeed, the proposal might be criticized for going
too far beyond the existing procedure, considering that in an enforcement
system whose credibility, efficacy, fairness, and deterrence value have long
been severely undermined by existing delays in implementing deportation
orders, any additional delays could exacerbate the system's already notorious
dysfunctionality. For this reason, the proposal seeks to minimize this addi-
tional process, consistent with basic fairness to the criminal immigrant.
To be sure, the prospect of being removed against one's will to a prison
abroad with harsher conditions, and perhaps away from one's family, might
impact a constitutionally protected interest. This would require more process
than the proposal provides for the deportation timing decision, especially if
such process would improve the decision maker's information and reduce
errors. But the marginal benefits of such additional process must be demon-
strated rather than being assumed, and those putative benefits must then be
compared with the substantial costs of further delays. Proponents of addi-
tional process bear a heavy burden of proof.
B. Renovating the PTT Regime
In addition to changing the current imprisonment-before-deportation
rule, Congress and the President should renovate the PTT system whose
enormous deficiencies were discussed in Part IV.C and detailed in Appendix
5. Congress, by statute, has already encouraged the President to negotiate
new PTTs to replace the existing ones, using diplomacy and financial
incentives to persuade the treaty partner to accept repatriation even without
the prisoner's consent, and ensure that (1) the deported prisoner will actually
serve the remainder of his U.S.-imposed term there, and (2) the conditions of
imprisonment there meet the minimum health, safety, and other standards
applicable to prisoners in the United States. Congress has already authorized
the federal government to negotiate with the receiving countries for the right
to build, manage, and fund such prisons in those countries."'
Such diplomacy, which must proceed on a country-by-country basis,
would be very challenging. The incentives shaping the transferee country's
negotiating position would be complex. Nevertheless, the first-cut analyses
in Appendices 6 and 8 suggest that such a program would be immensely
cost-effective for the United States and could be made attractive to the
transferee country as well, depending on the value of the per-prisoner
367. I assume here that the government's decision is not infected by discrimination based on a
legally protected characteristic such as race. Otherwise, the decision would likely be illegal.
368. If that country is not a suitable place for repatriation, the existing legal criteria for selecting
another receiving country can be used. 8 C.F.R. § 241.4(b).
659
GEORGETOWN IMMIGRATION LAW JOURNAL
subsidies and other benefits that the United States would transfer to the
receiving country.
Even if such a program proved infeasible, however, the proposal dis-
cussed above for replacing the traditional imprisonment-before-deportation
rule with an administrative process to rationalize and support early deporta-
tion should be far superior to the status quo for those cases in which transfers
pursuant to a PTT can indeed be effectuated. The criteria for deciding
whether or not to deport the prisoner early would enable the government to
consider the social and legal risks of doing so-primarily the risks that the
transferee state would not incarcerate him for the prescribed period or under
humane conditions, that the deporting officials would be subject to tort
liability for unconstitutional conditions in the foreign prison, 3 6 9 and that he
would re-enter the United States illegally after release by that state. In those
events, the United States might still deport him early if the criteria militated
in favor of such a decision.
CONCLUSION
Overcrowded prisons constitute a very serious social problem of many
dimensions: human rights threats; violence against prisoners and guards;
breakdown of order and discipline; obstacles to prisoner rehabilitation and
good health; fiscal integrity; and violation of constitutional or statutory
rights. Despite immense and growing pressures to reduce prison populations,
so far California, other states, and the federal government have been unable
to do so without creating what the responsible officials believe are undue
risks to public safety.3 7 0 A variety of policy changes have been proposed,
some are being tried, and some of these may prove to be partly successful.
Even so, the problem remains, and in some states it may be getting worse.
The evidence cited in this article demonstrates that early deportation of
immigrant criminals would confer immense benefits on federal and state
taxpayers, and on the remaining prisoners, at little or no marginal costs. To
garner these fiscal advantages, however, the federal and state governments
will have to work hard to dismantle the legal, political, bureaucratic, and
diplomatic obstacles that have prevented early deportations. Although these
governments have not mustered the will to do so in the past, the situation may
be changing dramatically. The extraordinary fiscal, and thus political and
legal pressures that these governments face is suddenly making plausible-
even urgent-what was previously unthinkable. 3 7 ' The relative attractive-
369. See Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388,
389 (1971) (recognizing cause of action against individual officials violating constitutional rights).
370. See supra notes 160-161 and accompanying text.
371. Gary Fields & Nathan Koppel, States Seek Prison Breaks, WA.1. ST. J., Feb. 8, 2011, at A3
(noting hard-pressed states adopting long-resisted reforms). Apparently, even law-and-order conser-
vatives now support reforms designed to reduce corrections costs, reforms that were previously
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ness of the early deportation proposal presented here compared with the huge
political costs of the alternatives-cutting firmly-embedded entitlements,
shrinking other popular public programs, and releasing large numbers of
potentially dangerous criminals before officials deem it safe to do so-may
fundamentally alter the incentives and calculus of federal and state politi-
cians, making this proposal more palatable politically. In hard times when
difficult tradeoffs must be made, stranger things have happened. But even if
the proposal's goals were not to be fully achieved, continuing the status quo
would be increasingly unacceptable. In the face of highly dysfunctional
systems like overcrowded prisons and immigration enforcement, those
assessing even imperfect proposals must always ask the "compared to what?"
372question.
supported primarily by liberals. See generally, The Conservative Case for Reform, RIGHTONCRIME.
coM, http://rightoncrime.com (last visited Feb. 9, 2014).
372. See, e.g., Peter H. Schuck, Refugee Burden-Sharing: A Modest Proposal, 22 YAiE J. INT'LL.
243, 250 (1997).

